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United States District Court for the Eastern Distriet of Michigan, Northern Divlisian
Ocreber 25, 2017, Decided; October 15, 2017, Flled

Case Ha. 16-cv-13889
Reporter
2017 U.S. Dist. LEXIS 176340 *

MARK MACRURY, Plaintiff, v. AMERICAN STEAMSHIP COMPANY, Defendant.
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Counsel: [*1] For Mark MacRury, Plaintiff Dennis M. O'Bryan, O'Bryan, Baun, Karamanlan, 8lrmingham, M1,

For American Steamship Company, Defendant: Markus Edgars Apelis +, Gallagher Sharp, Clevetand, OH; faul D, Galea v, Gallagher Sharp,
Detrolt, MI.

Judges: HONORABLE THOMAS [, LUDINGTONM w, United States District Judge.
Opinlon by: THOMAS L. LUDINGTON «

Opinien

OPINION AND ORDER GRANTING MOTION FOR LEAVE TO FILE AN AMENDED COMPLAINT, DIRECTING FILING OF AMENDED
COMPLAINT, AND LIFTING STAY

On November 2, 2016, Plaintiff Mark MacRury filed a complaint against Defendant American Steamship Campany alleging negligent assignment.
ECF No. 1. On April 27, 2017, Defendant filed a motion to stay litigation In favor of arbltration. ECF No. 9. Five days later, MacRury filed an
amended complaint. ECF No. 10. The Court granted the motion to stay, reasoning that MacRury's injurtes either arose out of the preexisting
injury that was the subject of the arbitration agreement, or that MacRury had falled to state a claim for negligent assignment. ECF No. 17.

Now, MacRury has filed a motion for leave to file a second amended complaint and to lift the stay, ECF No. 18, Defendant contests the motion.
For the followlng reasons, the motion for leave to file an amended [*2] complaint will be granted, and the stay will be lifted.

A.

MacRury's proposed second amended complaint, like his first two complaints, spans only three pages. MacRury has made changes to only one
paragraph, which will be quoted in full here:

On or about November 7, 2014, and up to Auqusl: 20!6, Defendant wuw“nmjm

3 ho efendants, did, pevertheless,
negllqentlv assign Plaintlﬂ‘ to work back [slc] to sald activitles Wﬂaﬂmnmﬂm;mm
emaonormically correct posttlons when it knew or should have known that such assignments would result In new injury, separate,
apart and exclusive of any pre-existing conditions, because of the inadequate work procedures, assistance, and equipment he was
provided, whereby new. distinct Injuries occurred to both shoulders resulting from said fallure to provide a safe place to work and
seaworthy vessel,
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Prop. Sec. Am. Compl. at 2, ECF No. 18 {emphasts in original),

MacRury has underlined the new allegations, The remainder of the proposed second amended complaint is identical [*3] to the first amended
complaint, and the Court's summary in the July 11, 2017, opinion and order will be relled upon as If restated here In full.

One final fact must be noted. As discussed in the Court’s prior opinion, on February 27, 2015, MacRury and befendant executed a Claims
Arbltration Agreement. Claims Arb. Agree., ECF No. 6, Ex. A. That agreement wiil be reproduced In part:

WHEREAS, Mark Macrury . . . was employed as a Conveyorman on the M/V H. Lee White and allegedly became Ill or Injured on
Septermber 5, 2013, American Steamship Company . . . [has] a duty to pay malntenance and cure because ASC was the owner
and/or operator of the vessel and/or the employer of Mark Macrury. ASC has the obligation to pay Mark Macrury $16.00 PER DAY
maintenance and $188.00 PER WEEK contractual support benefit (CSB) (the CSB payments being required for a period of one year
only) pursuant to the contract with tha SIU.

It 15 the position of ASC that ASC is responsible only for maintenance and cure and bs not responsible or lable for any other
damages in regard to Mark Macrury's aileged iltness or injuries under the doctrine of unseaworthiness, the Jones Act or any other
applicable taw. Nonetheless, [*4] ASC Is prepared to make advances agalnst settlement, arbitration award or judgment of any
clalm that could arlse under the doctrine of unseaworthiness, the Jones Act, or any other applicable law provided Mark Macrury
agrees to arbitrate these claims.

Therefore, In consideration of Mark Macrury agreeing to arbitrate all claims against ASC . . . arising under the theory of
unseaworthiness, Jones Act, or any other applicable law, . . . ASC agrees to pay Mark Macrury $86.80 per day (to be pald in
biweekly instaliments of $1,215.20), In addition to $16.00 per day in maintenance and $188 per week CSB, as an advance agatnst
settlement, arbitration award or judgment, until he has been declared it for duty, and/or Imum medical imp ., and/or
October 27, 2014, whichever occurs first,

Id, at 1. {(emphasls omitted).

In the July 11, 2017, opinion and order, the Court compelled arbitration pursuant to the 2015 arbitration agreement. The Court explained that,
to state a claim for negligent assignment, MacRury had to allege that his "employer 'knew or should have that its asslg t d
the employee te an unreasonable risk of harm.’ Moreno v, Grangd victoria Caging, 94 F, Supp, 20 883, 895 (M.D, I, 2000) {citing El:mn:r_n
Union £ R, Co., 621 F.2d 902, 909-10 (Bth Cir, 1980) (collecting cases)).” July 11, 2017, Op. & Order [*S] at 6-7. More specificatly, MacRury

was required to allege that his "employer ‘knew or should have known' that the employee had an injury or other medica! condition which
rendered the employes unfit for certam work activities.” Id. at 7.

In his first amended complaint, MacRury did not allege that he was suffering (rom a pre-existing condition. More importantly, MacRury did not
allege that his employer had actual or constructive knowledge of any such pre-existing condition, Thus, the Court found, MacRury had not
stated a claim for negligent assignment.

However, Defendant was seeking an order compelling arbitration, not dismissal, And In seeking arbitration, Defendant admitted that MacRury's
right shoulder had previously been injured and that MacRury had entered into an arbitration agreement for all clatrms artsing out of that Injury.
Thus, the arbitration agreement identifled by Defendant demanstrated both that MacRury had a pre-existing cendition and that Defendant has
aware of it. Because the only identified basis for a negligent assignment daim was the subject of that arbitration agreement, the Court
compelled arbitration. Now, MacRury seeks leave to amend his complalnt to correct the missteps [*6] Identified In the Court's previous order,

II.

A,

Federal Rule of Civil Procedure 15{(33(2) provides that a party may amend its pleading with the court’s leave and that “the court should freely
give leave when justice so requires.” Denlal of a motion to amend is appropriate, however, “'where there is ‘undue defay, bad falth or difatory
motive on the part of the movant, repeated fallure to cure deficlencies by amendments previously allowed, undue prejudice to the opposing
party by virtue of allowance of the amendment, futility of the amendment, etc.” Morse v, McWhorter, 290 F, 3¢ 795, 800 (6th Cie. 2002)
(quoting foman v, Pavis. 371 U.5, 1768, 182, 835, Ct. 227, 9 1, Ed, 2d 222 (19621,

Attempts to add a party to an existing case are governed by Eederal Rules of Civil Procedure 15, 20, and 21, Atter a respensive pleading has
been served, "the standard for adding a party Is the same regardless of the rule under which the motion s made; the decision Hes within the
discretion of the court.” Sovd v, D.C., 405 F. Supp. 2d 1. 2 0,3 (D,D.C, 2006) (citing Wigains v, Dist. Cobleviston, fnc., 853 F,Supp, 484, 499
0:29 (D.D.C,1994}). See afso Onelta Indjan Natlon of MY, State v. Cty, of Oneida, N.Y., 199 E.R.D, 61, 73 (M.D.N.Y, 20003; 6 Fed. Prac, &

Proc. Civ. §5 1474, 1479 (3d ed.).

An armendment would be futlle if the amanded cormplaint does not state a clalm wpon which relief can be based. A pleading falls to state a claim
under Rule 12(b)(6) If It does not contain atlegations that support recovery under any recognizable legal theory. Ashcroft v, Jabal, 556 U.S.
£62,. 678, 1295, Cf, 1937, 173 |, Ed, 2d 868, {2009). In considering a Rule 12(b}{6) motian, the Court construes the pleading In the non-
movant's favor and accepts the [*7] allegations of facts thereln as true. See Lambert v, Hartman, S17 F.3d 433, 439 {6th Cr, 2008). The
pleader need not provide “detalled factual alegations” to survive dismissal, but the “obligation to provide the ‘grounds’ of his 'entitle[ment) to
reliel” requires more than labels and conclusions, 2nd a formulal recitation of the elerments of a cause of action wilt not do.” Belf Atlantic Corp,
v Twombly, 350 U.S, 544, 555, 127 5, Ct. 1955 167 L, Ed. 2d 929 (2007). In essence, the pleading “must contain sufficlent factual matter,
accepted as true, to state a claim to rellef that is plausible on its face® and “the tenet that a court rmust accept as trua all of the allegations
contained in a complaint is Inapplicable to legal conclusions.” fgbat, 556 .S, at §78-79 (quetations and citation omitted),
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The Fedecal Arhitration Act ("FAA"} governs requests Lo enforce arbitration agreements, The FAA was enacted In response to the hostility of
American courts to enforcing arbltration agreements and constituted an effort to place arbitration agreemernts upsdn the same footing as other

contracts. See Clroylt Cly Stores. Inc, v. Adams. 532 U5, 105,111, 121 5. Ct, 1302, 149 |, Ed, 2d 234 (2001). Seclion 2.of the FAA provides:

A written proviston in any... contract evidencing a transaction Involving commerce to settie by arbitration a controversy thereafter
arising out of such contract or transaction...shall be valid, irevocable, and enforceable, save upon such grounds as exist at
law [*B] or in equity for the revocation of any contract.

9U.S.C § 2 "By lts terms, the Act leaves no place for the exercise of discretion by a district court, but knstead mandatas that district courts
shall direct the parties to proceed to arbitration on Issues as to which an arbitration agreement has been signed.” Dean Witter Revrolds, Inc, v,

Brd, 470 U5, 213 216, 105 5, Ct. 1238, 84 |, Ed. 2d 156, (1985} (citing 21.5.C, §8 3-4). An arbiter's power to hear clalms does not arise
from law governing Jurisdiction, but from the contract of the parties.

The pertinent question, then, Is whether there is a valid agreement between the parties and whether the specific dispute falls within the
substantive scope of the agreement. Andrews v, TP Ameritrade, fnc,, 596 Fed. App'x 366, 370 {6th Gir, 2014). "Because arbitration
agresments are fundamentally contracts, [courts] review the enforceabillty of an arbitration agreement according to the applicable state law of
contract formation,” Seawright v, Am, Gen, Fin, Servs., Inc,, 507 F,3d 967, 972 {6th Cir, 2007} (citing Frst Ootipns of Chicrae, Inc. v, Kaplan,
5144.5, 930, 943-44, 1155, Ct, 1920, 131 L, Ed, 2d 9995 {19951}, "The federal pollcy Favoring arbitration, however, |s taken into account even
In applying ordinary state law.” Cooper v, MRM [nv, Co., 367 F,3d 493, 498 {6th Cir, 2004). The party seeking to enforce a contract has the
burden of showing that it exists. See Kamainath v, Marcy Mem'i Hosp, Corp, 194 Mich, App, 543, 487 §.W.2d 499, 504 (Mich, Aop. 1992).

Once a party meets this burden, there is a presumptlon that an arbitration agreement is valid and enforceable. See Shearson/Am. Exp., Inc. v,
ticMahon, 482 V.S, 220, 226, 107 5. Ct, 2332, 96 |, Ed, 2d 185 (1987). Plaintiffs may rebut the presumption of validity only by ralsing

generally applicable [*9] state-law contract defenses such as fraud, forgery, duress, mistake, lack of consid 1 or mutual obligation, and

unconsclonability. See Doctor's Assocs., Inc, v, Casarotto. 517 1.5, 681, 687, 1165, Ct, 1652, 134 L. Ed 2 902 (1996}, A party seeking

Invalidation of an arbitration agreement bears the burden of proving that the arbltration proviston Is invalid or does not encompass the clalm at
Issue, See Green Tree Fin, Corp.-Alabama v, Randolph, S31U.S. 79,92, 1215, €t 513, 148 L, Ed, 2d 373 (2000). As noted above, "an
enforceable contractual right to compel arbitration operates as & quasi-jurisdictional bar to a plaintiff's claims, providing grounds fer dismissal of

the suit.” Johnson Assogiates, 680 F.3d at 718.

The Sixth Circult uses a four factor test to determine If 3 case should be dismissed or stayed and arbitration compelled: (1) whether the parties
agreed to arbitrate; (2) the scope of the agreement to arbitrate; (3) if federal statutory clalms are Iinvolved, whether Congress Intended for
thase claims to be arbltrable; and (4} If only some of the claims are subject to arbitration, whether the nonarbitrable claims should be stayed
pending arbitration, fazio v. Lehman Bos,, Jn¢., 340 F.3d 386, 392 (6th Cir, 2003). "The Arbitration Act establishes that, as a matter of federal
law, any doubts conceming the scope of arbitrable issues should be resolved In favor of arbitration.” Moses H, Cone plam't Hosp. v, Mercury
Constr, Corp,, 460 1.5, 1, 24-25, 103 S, Ct, 927, 741, £d, 2d 765 (U.S, 1983},

III.

A.

Although MacRury’s third attempt to plead a claim for negligent assignment [*10] Is not a paragon of clarity, it suffices to move beyond a
formulaic recitation of the labels and conclusions necessary for a negligent assignment cause of action.

As previously explained, “prevailing upon a negligent assignment theory . . . requires a showing that the employer "knew or should have known'
that the employea had an Injury or other medical condition which rendered the employee wnfly for certain work activities,” July 11, 2017, Op. &
Order at 7, The first amended complaint contalned “no factual allegations regarding any knowtedge by Defendant of a medical condition, much
less a partial disabllity.” Id. The proposed second amended complaint corrects those oversights. First, MacRury Identifies a preexisting injury:
the second amended complaint alleges that "the everyday activities of Plaintiff's Job . . . had resulted in severe shoulder injuries . , , resulting in
surgery.” Prop, Sec. Am. Compl. at 2. Further, MacRury now alleges that "Defendant was aware that tha everyday activities of Plaintiff's job . . .
had resulted in severe shoulder injuries . . . but Defendant did, nevertheless, negligently assign Plaintlif to work back [sic) to said activities
involving heavy lifting, [*11] reaching and holding maneuvers in non-ergonomically correct positions.” Id. And, later In the paragraph,
MacRury alleges that the negligent assignment resulted in "new, distinct injuries . . . to both shoulders.” Id. (emphasis added).

These changes are not extensive, but they are significant. In particular, MacRury's allegation that he had sustained “severe shoulder Injuries . .
. resulting In surgery™ is noteworthy. If MacRury previously had shoulder surgery, his employer likely knew. Shoulder surgery for "severe
shoulder injuries™ would inevitably require an extended period of recuperation, during which time MacRuty would have been unable to work.
And, vpon his return to work, Defendant would thus have been on notice that MacRury's shoulder was weakened, Admittedly, MacRury does not
Identify a cause of the Injuries other than "the everyday activitles of Plaintiifs Job.” But a negligent assignment cause of action does not
necessarlly require that the preexisting condition have resulted from & single Incident,

Defendant argues that MacRury’s proposed changes should not alter the Court's analysis, First, Defendant argues that because the Court
construed the arbitration agreement a5 establishing [*12] that Defendant had knowledge of one prior shoulder injury, any hew allegations
suggesting that Defendant bad knowledpe of prior injurles are irrelevant. But that is not precisely true, Tn the July 11, 2017, opinion and order,
the Court explained that the only pricr injury which had been identified was the shoulder Injury that was the subject of the arbitration
agreement. Now, MacRury Is alieging that he had prior injuries to both shoulders which required surgery. Any preexisting injury to MacRury's
left shoulder (which Defendant had notice of} would be manifestly cutstde the scope of the arbitration agreement and a valid predicate for a
negligent assignment claim, Because MacRury has now identified a preexisting injury which Defendant allegedly had notice of that has no
possible relationship to the arbitration agreement, the proposed changes are not futite,
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One final Issue must be addressed. As the Court explained In the July 11, 2017, opinlon and crder, “[a}ny doubts concerning the scope of
arbitrable issues should be resolved in favor of arbitration.” July 11, 2017, Op. & Order at 8 (guoting Mpses M, Cone Mem 'l Hosp v, Mercury
Constr, Corp,, 460 U.S, 1, 24-35, 103§, Ct. 927, 74 L, Ed, 2d 765 {1983)). It seems plausible that the new Injurles which MacRury alleges he
sustained to his right shoulder [*13] arose out of the injury that is governed by the arbitratlon agreerment. To the extent that is true,
MacRury's current claim for negligent assignment may partially arise out of the Incident subject to the arbitration agreement.

In the Sixth Clrcult, the standard for determining whether a particular claim is arbitrable Is “whether [the court] can rescive the Instant case
without reference to the ag = Ining the lon clavse.” NCR Corp, v, Korafa Assocs,, Ledh, 512 £.3d BOZ, 814 {6th Cir, 2008). “If
such a reference IS not necessary to the resolutlon of a particular clalm, then compelled arbitration Is inappropriate, unless the intent of the
parties Indicates otherwise.” Id. In NCR Corp., the Sixth Circuit expressly rejected the district court's rationale that the arbitration ¢lause
covered "all clalms which touch upon matters covered by the agreement.” [d_at B13 (emphasis in original) (internal citations omitted), Rather,
the Sixth Clrcuit held that "even though there are factual allegations common to” the matters covered by the arbitration agreerment and other,
similar claims, arbitration of the factually simHar claims was not required. [if, at 815-14.

The Sixth Circult's decision in Simon v. #fizer Inc. Is particularly instructive:

Where one clalm Is specifically [*14] covered by an arbitratien agreement, and a second claim Es nat, the arbitrability of the
second Is governed by the extent to which the second claim |s substantially identical to the first. On the one hand, & party cannot
avold arbitration simply by renaming Its claims so that they appear facially outside the scope of the arbitration agreement. See
EFazio v, Lehman Bros., Inc,, 340 £.3d 386, 395 {6th Cir, 2003). In order to determine whether such renaming has occurred, a
court must examine the underlylng facts—when an otherwise arbitrable claim has simply been renamed or recast It will share the
same factuat basis as the arbltrable clalim. However, a clalm that Is truly outside of an arbitration agreement likewise cannot be
forced Into arbitration, even though there may be factual allegations In common. In particutar, the determination that a claim
"require(s] reference” to an arbitrable Issue or factual dispute Is not determinative. Bratt Enters,, [nc,, 338 F.3d at 613-

396 F.3d 763, 776 (6th CIr. 2003).

The Simon Court ultimately found that the plaintiff's “claims req d{d] consideration of some factual issues that [were] subject to arbltration,
but the claims [had) Independent legal bases.” Id, at 777,

NCR Corp, and Simon Involved scenarios where an arbitration agreement clearly covered some claims, but did not ¢cover other claims. Here,

the [*15] arbitration agreement arguably covers part of the potential factual basis for MacRury's clatm, but does not cover an altemative
factual basis. The cases are thus distinguishable, but their reasoning ls persuasive and directly applicable. MacRury's prior shouider Injury which
is the subject of the arbitration agreement may provide a factual basis for satisfying some of the elements of a negligent assignment clatm. But,
ultimately, the legal basis for MacRury's current negligent assignment claim is independent from the basis for the legal claims that MacRury
agreed to arbitrate. After his shoulder Injury, MacRury agreed to arbltrate any claims regarding his shoulder Injury or subsequent medlcal
conditions which asserted that Defendant was responsible or liable for the injury, Now, MacRury Is arguing that, despite knowing of his
weakened shoulders, Defendant negligently assigned him to work beyond his capabllities, thus causing Injury. There is factual overlap between
the claims—the prior shoulder injury provides one potential basls for fulfilling some of the elements of the negligent assignment clatm—but the
legal theories appear to be distinct,

The Court is cognizant of the fact that [*16] there strong presumpticn in favor of arbitration. 8CR Corp,, 512 F.3d at 814. And there Is,
admittedly, ambliguity regarding whether MacRury's current claim for negligent assignment partially arises out of the Injury which is the subject
of the arbitration agreement. But MacRury now adequately alleges that he had sustatned prior Injurles to both his shoulders. As such, MacRury
has alleged an independent and adequate factual basis by which he could prevall on his negligent assignment claim. For that reasons {and
because MacRury's current clalm is tegally distinguishable from the arbitrable claims, despite factual similarities), arbitration ts not appropriate,
and the stay will be lifted.[14)

Iv.

Accordingly, it }s ORDERED that Plaintif MacRury's mation for leave to file a second amended complaint, ECF No. 18, Is GRANTED.
it Is further ORDERED that Plaintiff MacRury is DIRECTED to file his second amended complaint on or before Navember 3, 2017,
It is further ORDERED that the stay imposed on July 11, 2017, ECF No. 17, is LIFTED.

Dated: October 25, 2017

/¢/ Thomas L, Ludington v

THOMAS L, LUDINGTON w

Untted States District Judge

Footnotes

It must be emphasized, however, that MacRury has simply hurdled the Bule 1 2{b){6) barrier. During discovery and upon Niing of
dispositive motlons, MacRury will be required to corroborate his allegation that the current claim arises from a distinct factual and legal
basis than the clakms identified in the arbitration agreement, If they are not, the question of whether arbitration should be compelled
will be revisited.
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