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Opinion

This matter arises out of persoral injuries altagedly sustained by Plaintiff [*2] Jaffrey Todd Knudson in the service of his employer, Defendant
Liberty Steamship Company (“Liberty"), while serving aboard a Graat Lakes frelghter owned by Defendant American Steamshlp Company
("Amenican”). The case is before the court on defendants' matian for partial judgment on the plaadings or partial summary Judgment, plaintil's
motlon for partial summary Judgment dismissing certain afftanative defenses, defendants’ motion to bifureste, and gefendants’ objections to
the maglstrate judga's order granting plalnbif's mouion to compelt

FACTUAL BACKGROUND
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On January 11, 2012, Mr, Fnudson was serving as a General Vassel Utthty, or deckhand, aboard M/V AMERICAN INTEGRITY. The vessel was
appraaching the locks at Sault Ste. Marke, Michigan and Kniudson was tasked with golng over the side of the vessel 1 the concrete dack at the
locks balow in order to moor the vessel as it passed through the locks, Vessel crew members were lowered from the deck [*3] of the vassel to
the dock face below by way of 3 bosun's chair. One of the vessel's officers contrels the crew member's dascent in the basun's chair by way of a
line wrapped numerdus tmes through a cleat on the deck of tha vessel. This process is routina far a seaman and is parformed every time any
Graat Lakes freighter passes through the locks, takes on fual, or calls at nearly any dock. Mr. Knudson had performed this task on numerous
occaslons.

On the day In quastion, anothar dechhand, Todd Wilde, was put over the side of the vessel and lowered to the dock withaut incldent, Mr,
Knudsen was then prepared Lo go over the side and join tis crewmate. The vessel's first mate handling the kne that day was Mr, (Hney. During
the procedure, one wrap of the ling came free of the cleat, causing Knudson's descent Lo the dock, 30 to 35 feet balow, to b mora rapid than it
should have been, The lne 1S wrapped around the cleat several times, and in this Instance one wrap came free. While Knudson landed on his
feat on the dock faca, he contends ha was Injured as a result of the incident,

Since the incident, Knudson has been restricted from ferther duty, and has baen paid maintenance benefits and [*4] wavel axpenses. For the
first twa years American paud Knudscn at the rate of $8 per a3y, which was the rate provided in Knudson's nan-unien, non-callectively
bargained comtract. Knudson contands that he was forced Lo ve with his father, 3s he could not support himself on $8 per day. Whan Me.
Knudson complalned that $3 was not encugh o Hive on, defendants allegedly prowvided a Clatms Arbitration Agreemant {"CAA™) far him to sign
whereby he would acknowledge that defenaants were obligated to pay $8 per day In malntenance and he would reknquish his nght to a jury
taal. Mr. Knudson refused to sign the CAA.

After bwo years, Mr. Knudson supplied defendants with proof of his shared living expenses and demanded a maintenance rate of $45 per day
Defendants ultimately agreed to pay $45 per day, retroactive to the date of the incident. [n afl, defendants have paid Mr. Knudson maiMenance
benelits and travel expenses in excess of $96,000. Defendants have also palo Knudson for all put-of-pocket medical expenses and medical bills,
totaling over $8%,000

I. Defendants' Motion for Partial Judg t on the Pleadings or Alternatively Motion for Partial Summary Judgment

A. Legal Standard

1. Rule12(c) [*5] Jud an the Pleading:

A motion for judgment on the pleadings under Fadaral Pula of Chett Procedure 12{c) 1s reviewed under Lhe same standard as 3 mot:on Lo dismiss
under Egderal Ryte of Gyil Progedyre 12(b16G). Sea e.9., & tie Lity of Gran i 3 293

121D(65} attows the Court o make an assessmuent as to whether the plainbiff has stated a clalm upon which rellef may be granted, Under the
Supreme Court's articuiation of the Ryle 12(bW6) standard (o Baif Athotc Corn v, Twomivy, §50 1.6 S43, B54.84 127 & ¢t 1955 1674, Ed
£d. 929 (2007}, the Court must construe the complaint In favor of the plaictif, accept the altegations of the complaint as trus, and determine
whether plalntiff's factual allegations present plausible clabms. "[N)aked assertlons devold of further factual enbancement” are insuffictent to
"state a ct2im to relief that Is plausible on s face.” Ashcrofty, fopyf, SS6 U.S, €62, 129 S, Ct, 1937 1840 |73 |, Ed, 2d BEB (2009} To
survive 3 Byta 12(0)(6) motlon to dismiss, plainuff"s pleading for refief must provide “more than labels and conclusions, and a formutale
recitation of the elements of a cause of action will not do.™ Ass'p of Cleveland Firp Fightars v, £ Clapplang SO3 F

2007 {guating Bt Atfertic SE0 U5, gt 555) (atallons and quatadons omitted). Even thaugh the complaint nesd not contain "detaded” factual
allegaticns, Its “factual allegavons must be enough to raise a right to reliaf above the speculative level on the assumption that all of the
allegations (n tha complaint are true.” 1d. (citing Balf atfanne, S50 0.8 at §558).

2. Rule 56 Summary Judgmaent

Eegarat Pyle of Civil Pracedurs SE[¢) empowers the court to render [*&] surnmary judgment “lorthwith I the pleadings, depositions, answars
to Interrogaterias and admisslons on file, together with the afficavits, if any, show that there is no genuing issua as to any material fact and

that the maving party is entitted to Judgment as a matter of law,” Sce Reading v, St warg, 241 F.24 530, S32(6th Cir, 2001). The Supreme
Court has affirmed the court’s use of summary Jjudgment as an mtegral part of the falr and efficient acdministration of Justite. The procedure is

not a eisfavered procedural shorteut. Cefopsy Corp, v, Catretr, 477 U5, 317, 222, MG 5. CL 2543, 91 L, £d. 2d 265 (1935); see alsa (gt v,

Kantochy ¢ Ir ., Bk o 14 A9 (Bth Cir

The standard fer datermining whether summary judgment I$ Appropriate IS "whether the evidence presents a sufficient disagreement to require
Submissian Lo 8 Jury or whather it is 50 one-sided that ane party st prevall a3 a matter of law.™ Armway Dintributors Berelits Ass'n v

23 F 30 85 3G90 ifkh 3 {quating Anderson v, (herty Lobiv, foc, 477105, 247 251.82 104 S (1, 2505, 91 |
£d. 24 002 (105614, The evidencs and all reasonable inferences must be construed in the light mast favorable to the non-maving party
clatsushity £oc, Indus, Co. Lid v Lanith Kagio Corp . 475 U.5, 574, 887, 106 S, C1, 1343, 891, o, 2d 538 (19496), Redaing, 243 F.3d at 532
£ath Cir. 20013, [TIhe mera existence of some alleged tattual dispute between Lhe parties will not defeat an atherwise properly supparted
mgtion for summary judgment; the requirement is that there be no genuine issue of material fact.” dagersop v, Literty tohey. fon, 477U,
adl 247-03, 106 &, Ct, 2505, S1 4, Bd, 2d 202 {10G6) (emphawis In original); see also Matianal Satathts Spor v, Edacts, Inc, 253 E.3

an(y. 607 fath Eir

I the movant estabishes by use of the material specified In Rule S6[C) that there 1 ne genulne [*7] lssue of material fact and that it is
enuiled to Judgment as a matter of taw, the opposing party must come forward with "speailic facts showing that there Is a genuine issue for
W@l frest N3 Bank v Cites Sery, €0, 391 LLS: 282 270, 98 8. €L 1575, 20 ¢ Ed, 7q 769 (1940); see also plctean v. 983011 Ontar e Lt
224 F 30 797, S0 (5th Cir, 2000). Mere allegations or denials in the nor=movant's pleadings will not meet this burden, nor wik 2 mere scontilla
of evidance supporteng the non-moving party. daderson, 477 U.S. o) 239, 252, Rather, thers must Be evidence on which a Jury coutd
easonably find for the non-mavant. Mclagn, 204 F 5 at 890 (citing Andersen, 477 US, 3t 252).
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B, Jones Act

Under manitime law, the Jonas At authonzes seamen to mainam negligence actions for personal injury suffered In the course of smployment,
A5 .50 8 688, It Is the mantime plantiff's employer who Nas a duty 13 provide a safe workplace. Churgnwel! v, Sleqriss Masine, g, 444
.2 333, 007 ifgh Cir, 20063, Recovery under the Jonas Act 15 therefore only avalable to a seaman against the seaman's employer, Liberty 1s
Knudson's employer, while American is the owner of the vessel but is not tha emplayer. American moves far judgment as a matter of law In its
favor an Knudsan's Jones Act claim, [n its reply brief, Knudson concedes it has na viable Jones Act claim against American,

However, plalntilf moves for leave to amend to plead a cause af aclion for negligence against American as a third party. Plainutf [*8] recently
ook the Ryte 30ib){6} deposition of American's chiel operating officer, Mr. MeMonagle, who revealed for the first tima that the first mate who
allegedly dropped plalntiff was an employee af American (not Liberty), subjecting Amerlcan to vicarious labitity far the actions of the first mate
Plaintiff may amend his complaint as requested to allege negligence against American based on the fact that its employee was the one who was
operating the bosen chair whan plaintitf was dropped.

C. Unseaworthiness

A shipawner owes tha seamen emplayad on iks vessel an absolute, nondelegatle duty (o provide a seaworthy vessel, Harbin v Iararialoe € 5
g 570 F.24 99, 102 (41h Cie 1978}, Liberty mgves for judgment a5 a marter of law on plaintiff's unseaworthinegss claim for the reason that it
Is nat the vessel owner. PRI concetes that it has no wable clalm for unseaworthmness agalnst Liberty.

Judgment, as a matter of law Is granted in lavor of Liberty on plaintif's unseaworthiness claim.

D. Punitive Damages

1. Malntenance and Cure

As a general rule, damages recoverable under the Jones Act or general mantime dottring of unseaworthiness ara limited 10 pecunlary [Dsses
only. Sea pMiles v Agey Myrgo Corp, 498 115, 1% 111 5 CH 317 1120 Fd 24 275 {1930). Atmost thirty years after declging Alifes, the
Supreme Court recognized an exception [*9] to the general rule and permitted tha recovery of punitive damages for the wiliful failure to
provide adequata maintenance and cure benefits under general mantime law. Atiantic Sounding Co . ne v, Townsand, S57 )5 409, 170 &
CL ST 124 L, Kd, 29,502 (2009}, The Townsani Court recognized that Mies dealt with a wrongful death action, and that Congress chose to
Hmit the darmages available far wrongfil death actions under bwo statutes: the Jones Act and the Death gn the High Seas Act. In differentiating
maintenance and cure benefits from wrongful death In the marntime context, Lhe Townsend Court pointed out that the ocly reasen a general
federal cause of action for wrongful death on the high seas and in terntorial waters existad was because af congressional action.

As a result, to determine the remedies avaiable under the comman-law wrongful-death action, an admiraity court should laak
primarily to these legisiative enactments for policy guidance.” Mits, dog U.S at 27, 111 5.t 317, It would have been ilegitimate
to create common-law remadies that exceaded those remedies statuterlly avallabte under the Jones Act and DOHSA, See ., at
35,111 5 CE 317 (“We will not create, under our agmirafty powers, a remady ... that goes well beyond the limits of Congrass’
ordered systemn of recovery for seamen's injury and death®).

T 57 420,

I holding [*107 that punitive damages are available for common-law claims for maintenance and curs, Townsend started by observing that
the Jones Act created a statulory cause of action for negligence, but did not eliminate pre-existing remedies avaitable to searmen for the
separate common-law cause of action based on the rght to maintenance and cure, 552 U.S a1 315, The Court recognized the refevant
difference betwean the situation presented in Miles, statutory wrongful death, and cases invalving maintenance and cure as being that “both tha
general maritime cause of acticn (maintenance and cure) and the remedy {punitive damages) were well established before the passage of the
Janes Act.” Id. In addition, the Jones Act does nat address malntenance and cure or s remedy, Therefore, it is possible to award punitive
damagas for common-lave maintenance and curg while adherlng to the wraditional understanding of masitime actions and remedies, to which
Congress has not directly spoken, without violating the Jones Act. [g, 2t 320-71.

The Towisend Court tunciuded Lhak punitive damages are availabie for the “wiltful or wanton fallure to comply with the duty to pay
malntenance and cisre.” [, a1 422, “Maintenance and cure Is designed 1o provide 2 [*11] seaman vath food and ladging when he bacomes
stck or infured In the ship's service; and it extends during the period when ha is incapacitated to da a seaman's work dnd continues until he
reaches maximuem medical recovery.” Vaughan v, Ateingpn, 169419, 527, 531, 82 S, Ct, 997, 81, £d. 2d 82 (1962). The employer has an
affirmative duty to promptly thvestigate any clalm for maintenance and cure and resolve any doubts as to enuttement In favar of the seaman,
pramplly paylng any amounts due. See, e.g., Ameriian Seafooos Ce, v, Newdk, 002005, Dist, LEXTS 20254, 2002 W 31262105 (W.D, ¥ra,
20021, General maritime law provides recovery far the delayed or improper provisien of malntenance and cure, Townsemt, 557 .5, gt 418,

In this case. plaintifl concedes that defendants eventually provided a proper amount of maintenance, but argues he Is enttied o punitive
damages beravse thay wifully and egregiously delayed making such payments. [n support, plaintiff points out that when he told defendants
that $38 a day was insufficient, they said that they were not able to p2y him mare unless ha signed a Clams Arbitration Agreement,
acknowledging that $8 a day was all defendants wera required to pay and waiving his right to a fury trial

Delfendants respond that plaintiff is not entitled to maintenance in tha first place, let alone Lo punitive damages, because he resided with his
tather ang [*12] did not incur any tiving expenses, The cases cited by defendants In support of this proposition Inveive praintiffs who were
entilled to free room, board and medical attention at merchant marine hospitals, but decided to live with family and seek malntenance

payments Instead, See Johnsen v, United Seates, 332105, 46, 50, 6619 €1, 291, 92 | Eg, 468 [1948), Merchant marine hospitals no longer

exist, 50 thesea cases are no longer good [aw for the proposition cited by defendants.,

Flaintif s 3 S2 year old aduly whe ¢lalms he wiss farced to live with his father out of economic necassity. Plalntill admits that he did mot pay
rent or utllitles, but contends he had an agreement with his father to reimburse hin for the support provided
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Similartyy therg (2 30 dzzun of fact wncther plamedf had an sreangement with he fatnoer 1o nay him baek for ng exgeness when he was atie to
du 50.

2, Unseaworthiness

This caurt is bound by Sith Circuik precedent which states that punitive damages are not avauable In general mantime unseaworthiness
atlons, Mifler v I 5 v e E % 1480 {éth Oir

E. Concluslon

For the reasons discussed above, defendants’ [*13] motlon for partial judgment on the pleadings Is denled as to puritive damages for
maintenance and cure and granted as to punltve damages for unseaworthiness. Defendants' motian for summary Judgment an putitive
damages 15 denled because there 15 an issue of fact whether plantiff incurred fiving expenses far which he would be entitted to recover
maintenance beneflts and whether defendants were wisful in delaying their payment of reasenable maintenance.

1. Plaintlff’s Motion for Partial Summary Judgment on Alfirmative Defenses

Plaintiff submitted his First Discovery Requests, consisting of Interrogatories, Requests for Production and Requests for Admission on March 13,
2015, Inctuded in the discovery wns the request to admit if tere were no grownds for defendants’ alfirmative defenses, or o provide evidence
In support, Defendants deferred, asking to wait untd ciscovery was complate. Plaintiff (itad this motian for partial summary Judgment an the
following affirmative defenies at the close of discavery,

A. Comyg Ive Neglig

Defendants stipulate to dismiss this affirmative defense.

B, Act of Third Party

In their response brief to the pending motian far parttal summary judgment. defendants [¥147 assart for the first ima that If plaintiT suffers
from a tragmatic bran injury, as he Jdalms, then plainiifs medical providers may be respansible for failing to timely diagnase and properly
treat said braln Injury. PlAIRLIT respands that raising the argument that he Is Lhe victim of medical malpractice for the first bme after discovery
has closed is prejudicial.

The court denies plaintiffs motion for summary judgenent on this alfirmative defense without prejudice, If plainulf Is claiming that defeadants
have committed some form of discavery atuse, this rullng would nat preciude him frem renewing the request as a stand-alone motion for the
court Lo consider. As It stands, however, the Issue i$ too underdeveloped to provide a conclusive ruling.

€. Failure to State a Clalm

The court denles praintif”s mation far summary Judgment on this affirmative defensa, This affirmative defense Is the basis of defendants’
metion for Judgment en the pleadings, which Lhe court addresses above,

D. Failure to Mitigate

At oral argument, plaintdT conceded that he should have been locking for work eattier, at the time be reached maximum medical Improvement
In 1016, Plaintiff's molion for summary judgment [*15] on this affirmative defense is denrted,

E. Prior Existing Medical Condition

Plalntiff's medical recards, a5 well a¢ the opinans of medical experts, Include referances to platlft's prior medical condittons, including:
hypomarnia, attentlon deficit hyperactivity disorder, anxiety disorder, famity problems, recurrent otitis media externa, alcohol and tobacco
abuse, and chronic pain disorder due to unrelated emctional factors, Defendants argue that & jury shoutd be able to determine whether the
plalntif’s claimed injuries and damages stem from the negligence of defendants or whether they are the consequence of his preexisting medical
conditions.

Defendants did not respond 10 any of plaintiffs discovery requests focused on Lhe affirmative defense of pricr medical conditions while
discavery was still open. Defendants also have not tied any alleged preexisung medicat condition 1 plantiff's injuries sustained on the vessel,

It is not clear if plaintilf is seeking summary judgment based on discovery abuses under Pule 37, or on some other ground, The court will
considar such a mation if properly framed and fully developed. As it stands, plaintil's motion for partial summary judgment an this
adfirmative [*18] defense is dented without prejudice.

F. Act of God
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G. Unavoidable Accident

The Jones Act provides d seaman with a right of action aganst his emplayer for personal infuries sustained in the course of employment as a
result of the employer's negligence, but not due to an accident. Thare Is an issue of fact In this case whether plaintiff sufferad injuries due to
defendants’ négligence, or whether it was an accident, Wilh regard Lo whether Lha jury should be given an unavoldable actident Instruction, the
caurt can revigit the iue aller It hedrs the avidence presented at mal. Plainuff’s motion Is denled as 1o thls alfirmative defense,

H. Laches

Defendants sUpwate to disiuss tis affirmative defense.

L. Statute of Limitations

Defendants stiputate to dismiss this aMnmatve defense,

1. Defendants' Motion to Bifurcate

Defencanis move the court to bifurcate plalnuils gunitive damages ¢haim for purgoses of rial wnklf he first establishes Slability and entillemeant
to compensatory damages, Defendant alleges that plalatill’s punitive damages claim will not ba ripe unless a Jury deterrmines plainliff was
anttled to mantenance. If so, then {=1F) praintil must establish that defendants willfully and wartanly disregarded their obligation to pay
maimtenance benelits in order (o be entitied to punitive damages.

Eederal Bule of Clvil Proessyve 42(B) controls bifurcation, permitting separate wials of on# or more separate issues for convenlence, to avod
prajudice or to expedite and economize. The gecislon whether Lo try kssues sepasately is within the sound discretion of the tral court. o
ardec i ign, BS7 F. T fy ja

Plaintiff argues that the fact and expert witnesses on both sides will Lestify as to (1) the Issue of lability, (2) the Issues relating to the
defendants' failure to Investigate and timely pay reasonable maintenance, and (3) whether defendants” conduct rose t2 the level of culpability
warraning an award of punitive damages. Therefore, bifurcating the trial would cause thase witnesses to testify twice as 1o tha same facts and
opinions, something Rule 42 seeks o avold. Plaintiff s a private party who would be greatly incanvenienced by the extra Ume and expense
required for two trals. Tn addition, as a seaman, pIaintIfm 15 considered a ward of the cowrt in admiralty, and his Interasts should be zealously

protecled by the court. Skowrpnpk v, am Sragmsiip Co |, SOS F g 482 49) LB O 2007,

Blfurtation would extend the length of the combined trials {*18] and cause evidence and testimony ta be repested because the same facts
and cpinions would be prasanted on tha Issue of whether defendants breached thair duties and an the issue of whether those breaches werg
egregious sa as to bmpose lability for punitive damagas.

Defendants argus Lhat if the jury hears evidence regarding punitive damages during the llability phase of trial, It may become emotionally
Inflamed and place either undue sympathy upon plaintiff or undue prejudice agawist defendants. in addition, evidence of defendants’ financlal
conditions or abllity to pay will kmproperly shift the focus from the evidentiary burden for 2ach cause of acton.

The court IS not convinced that defendants' concerns about inflaming the jury Is valid. On the cther hand, the court does find that bifurcating
the issues for trial will lead o Inconvenience and added expense for both the parties and the court, For these reasons, defendants’ motien to
byrcate is denied,

V. Defendants’ Objections to Order Granting Motlon to Compel

On January 4, 2017, plaintff filed a mottan o compel answers 1o discovery. Flaintdf sought production of {1) tax retums and other financial
Information from American and [*19] Liberty, (2} age camposition and retfrement Information of all American and Libarty crew, both ilcensed
officers and unlicensed seamen, and (3) training modules and videos showing the use af a fall protection device Implamented as a subsequent
remedlal reasure after the incident that Is the subject of this itigavon Defendants opposed the motion. Juage Whalsy « held a hearing on
January 26, 2017 and made the following rulings:

(1) Tox Retums and Financlal Information. The Magistrata Judge ordered production of all tax returns and financial infermation of
both American and Liberty Steamship Companies from 2011 1a the present.

(2) Age Compositian. The Magritrate Judge orfered pmduction of age compesitian and retirement ages for all Amerlcan and
Liberty Steamship Company personnel, both licansad officers and unioensed seamen, with the exception of any persannel serving
as a captain,

(3) Traming Modulgs and videos. The Magistrate Judge, while recognazing that the Informalion likely will be Inadmissible at tral,
nevertheless ordered the production of this information

Defendants object to the decision of the Magistrate Judge and request (hat this court refuse to adopt Lhe order and enter [20] an order
danying plaintiff's motion to compel

With respect to nondispasitive maiters, Wis court reviews the Magistrate Judge's decsions for abuse of discretion, Fed, 1, i, P, 72(2).

A, Tax Returns and Financial Recards




Docyment: Km M;E;N"F.W\? ﬂ?ﬂ%éﬂﬂ‘é};ﬁ’ﬁ.‘%#tf Sh[Susqed fnagya! FAGTHs for its pumitive damages claum, but defendants da not believe plaintiff has

a visble puntivg gamages ¢aim, Tho court rules today thas Dlalrbdf €an cook punitive damagas for ts maintanance clalm, The 2ourt evarrulas
defendanls' obyections to the arder granting the motion to compel as to 1ax retums and financial recards

8, Age Composition of Defendants’ Persannel

Flalnbiff sougnt Lo compel infonmatlon relating Lo the age composition of ail of American and Liberty parsonngl, Including all licensed officers and
uniicensad crew members. Both defendants object Lo providing $uch emformation because the request is overly broad and Seeks (nformation that
15 neither relevant nor likely to fead to the discovery of admissible evidence. The Magistrate Judge acknowledged that the request was averly
broad as phrased, and wondered *what could reasonably be deemed relevant in terms of showing pasitions or classifications that Mr. [*21]
Knudson, withaut resort ko speculadon, tould have obtained,” {Heanng Trarscrpt, p. 37). Heverthaless, the Magistrate Judge ordered the
production of such Infermation for all employees of both American and Liberty,

Ag plalntill vas not an American employee, the portion of the order requiring production of this Infermation relating to American I$ erroneous as
such informatign i Immaterial to plaintfT™s case. There 1s no suggestion that plaint/f was free to move between companles or had taken steps
to secure 3 positlon with Amencan. The production of information refating 1 Amencan personnel I5 nat relevant to the economic analysis of
plaintils claimed wage 1055,

Flaintils credantiais allowed him Lo sail abeard a Liberty vessel in an entry-level positicn. Ha had no licensura allowing him to sall as an officer,
unien or nen-unlon, on any vessel. Plannif has not provided any avidenca that he was certified to serve as an atle-bedled seaman, Therefore,
any claim by plaintiff that he would have attained a igher rank 15 specutative at this point. PlainuiT is required 1o prove future wage loss with
reasonable certainty. Defendams argue that the notion that plaintift would have [®*22] advanced beyond s entry-level position s wishiul
thinking and speculatuve, and therefore such a contentian Is Inadmissible.

Plaintiff respands that ke had a long career in commercial fishing before teaving to take care of his mother during a lang and final iliness. Ha
then set out to continue his career ag o seaman and found employment with Liberty. Plaintlff contends he was advised when he was hired that
his employment provided oppartunities for advancement, Because defendants argue that plaintiff would not have advanced beyond an entry
level seaman for the remander of his work bfe, plaintilf wants access 10 age composition mformation to argue his theary of the case.

Defendants have produced some Infarmation, which plalntif admits addresses most of his needs in order ta present his theory of the case. [n
an effort to compromise, defendants state they are willing tn produce the age compositian of entry-level (the same classification as plantifry
and able-bodied {the rext highest classification than plainuff) seamen for Liberty anly.

Plaintf"s econgmist has requested that defendants provide the subsequent wages and earnings of the simidarly situated, entry level amployeas
of [*2X] Liberty, as relevant (o plalnuff's lost future earnings. The court finds that s is & reasqnable compromise for plasii to be atle to
present his theory of the case without overburdening Liberty,

The court holis as follows:
1. The discovery at Issue s limited Lo Liberty.
2. Age composition discovery is bmited to entry-level and able-bodied Libarty seamen.,

3. Subsequent wage and earnings of simitarly situated entry lavel Liberty employees shall be produced.

€. Training Modules and Videcs

Plainuff sought, and the Magistrate Judge ordered, production of evidence of subsequent remaalal measures adapted by Amencan and Liberty
following the incident, Ryla 4 i Fadarat Ry vidands makes Inadmissible any avidence of subsequent remedial measures to prove
negigence, culpable conduct or a defect In a product or its deslgn. PlatntsT acknowledges this, but argues Lhat the videos would be usefut in
helping the jury understand the testimony of plaintiff's safety expert i explaining how a fall protection device could have been incorporated In
the rtgging of the bosun's chair, Rule 407 allows a court 10 admit evidence of subsequent remadial reeasures “far ancther purpose, such as
impeachment or — If disputed — praving awnership, [*24] control, or the feasibility of precautionary measures.”

Spewfically, plaintiff seeks information generated by defandants in their investigation that led (o changas to the rigging (this has apparently
aiready teen provided), and videos depicting the use of a bosun's chair with a fall pratecuon device. Again, plaintiff admits such evidance of
Subsequent remedsal imeastiras 1S nol admissible to prove liahility or culpabisty, but argues It is admissible Lo detarmine the cause of the
accident and to explaln why the wrong type of line was usea on the bosun's chair involved in this case. The wideo wil iliustrate how easily a fall
protection device could have besn Incorporated knto the ngging of the bosun's chair withaut interfertng with the essential functlon or efficiency
of the procedure. Plaintiff states that the video can be shown to the jury without disciosing that the defendants actually made this change after
the incident. Pisintiff maintaing that he showd be given the Information In discovery and the court can ulumately datermine whether it is
adrnissible at trial.

Wnile admissibitity for trial and discoverabllity are not the same thing, the abject of the discavery request must [*25] have some evidenlaary

value before an order to compel disciasure of otherwise Inadmussible matertal will isue. Kemiger [ns. oS, v, L8, Hunt Logishics, fng, 200315,
Qust, LEXIS 27574 2003 Wi 25072797 (.0 Ga, June 17, 2003). Defendants teld Magistrate Judge Wnatan w that they admit Incorporating a
fall protection device Into the rigging of the bosun's chair is feasible. The court agreas with Magistrate Judge Whplen + that the learning
maodules and videos would be useful to the plaintiff's expert for purposes of discovery, and overrules defendants' objection In this regard, The
caurt reservas ruling on whether the modules and videos are admissibla at trial.

Dated: August 30, 2017
/57 Gepras Caram Staeh -
[  CAR A LEH -

UNITED STATES DISTRICT JUDGE
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