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Unitea States Dhstrict Court far the Distnct of Hawan
Aprid 11, 2018, Decided

CIVIL 17-00365 LEK-KIM
Reporter
2018 U.S. Dist. LEXIS 61708 *

ALPHONSE DIXON, and others similarly situated, Plalntiff, vs, MATSON NAVIGATION COMPANY, INC , Defendant
Notlce: Decislon text below is the first avallable text from the court; it has not been editoriatly reviewed by LexisNexis. Publisher's editorial
review, in¢luding Headnotes, Case Summary, Shepard’s analysis or any amendments will be added in accordance with LexisNexis editorial

guidelines.
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Opinion

[*1] }

ORDER GRANTING DEFENDANT'S MOTION TO

RISMISS PLAINTIFF'S CLASS ACTION COMPLAINT

Bafore the Court 1s Defendant Matsen Navigation Company, Inc.'s {"Defendant™) Motion to Dismiss Plaintifs Class Action Complaint (“Motion™),
filed on October 23, 2017. [Dkt. no. 9.] Plalntiff Alphonse Dixon (*Pfaintdf} filed his memorandum in oppesition on October 25, 2017, and

Defendant Mled is reply on January 12, 2018, [Dkt. nes. 14, 20.] This matter came on for hearing an January 29, 2018, Defendant's Motion is
hereby granted for the reasons set forth below.

BACKGROUND

This putative ¢lass action anses under admiraity taw, Plaintif alleges he has “suffered lliness or Injury in the service of Defendant's vessel(s) on
high seas voyages wherefore unearned wages were payable,” and proceeds to assert two claims. [Class Action Complaint under Rule 9(h}
{"Complaint®}, filed

7/28/17 (dkt. no. 1), at 1 3] First, Plaintiff claims Defendant wrongfully calculated the amount of unearned wages owed "in breach of Its
general maritime law obligations.” [1d,} Specificatty, Paintif alleges Defendant fatied to include in his unearned wages the amount of overtime
wages, which he would have earned, [*2] had he not been prevented from working by his lliness or intury {"Count 1"). [[g, at 19 3-4.] Second,
Plaintiff alleges Defendant Improperty delermined the duration of its obligation to pay him uneamed wages ("Count 11). [[q, at

1 3.} Spacifically, Plaintilf alleges that, because he has dependents, he was "entitled to unearned wages unul [his) sickness or Incapacity was
declared 1o be of a permanent character, per the Shipowners' Liabtity Convention.™1 []d, at

14)

In the instant Motion, Defendant seeks dismissal of

Count I[. Defendant argues shipowners are only abliged to pay

unearned wages until the end of the voyage.

DISCUSSION

Under the maritime law, unearned wages Is a component
O of an Injured seaman's claim for maintenance and cure. See

1 The Shipgwners' Liability Conventlon of 1936 {"Conventlon®), 54 Stat, 1693, was “made effettive for the United States on October 29, 1939,

yallay, Ford Motor Co., 421.U.5, 1, 5 {1975) (ating Farrell v, United States , 336 WS, 511, 517, 63 S, Cr, 707, 710 (1949}). The Convention is
also avalable at 1939 WL 39313,

https://advance.lexis.com/search/?pdmfid=1000516&crid=6e923eda-b914-435b-9aeb-c436... 4/13/2018



Dixon v. Matson Navigation Co,, 2018 U.S. Dist. LEXIS 61708

2
Barnes v, Sed Hawail Rafting, 10LC, 983 £, Supp, 20 1208, 1212 (D.
Hawai’ | 2{113). This district court has stated:

When a seaman is injured in the service of his vessal, the shipowner has an obligation to pay malntenance (room and board), cure {medical
expenses), and uneamed wages. Yaugban v.Atkinson, 369 U.5, 527, 531-33. 82 5, Ct, 997, B L, Ed, 2d B8 (1962); Lipscomb v, Foss
MarittmaCo,, 83 F.3d 1106, 1109 (9th Cir, £996), The entitiement to maintenance and cure continues urtil the seaman [*3] reaches
"maximum cure” - 3 recovery as complete as tha Injury altows. Permanepte 5.5, Corp, v, Marttnez, 369 F.2d 297, 268-99 (9th Cir, 1966)

(stating that the obligation to fumish maintenance and cure *continues untll the seaman achigves maximum recovery; that Is, untll the seaman

is well or his condition Is found to be incurable.”); see alsoBera v, Fourth Shipmar Assecs., B2 F.3d 307, 300 {91h Cir, 1996) (same). When a

seaman is injured in the service of a vessel, tha empleyer must pay maintenance and cure even where the employer is not at fauit. Aguilary,

Standard 011 Co ofN F. 318U 724 730, 635 €1, 930 BY | Ed, 1107 (19431; Crooks v, Unlted States, 459 £.2d €31, 632 [9th Cwr, 19723,
1d,

Plaintiff argues the duratien of Defendant's obligaticn

to pay him unearned wages is controlted by Article 5 of the

Conventton, which states In relevant part:

Where the sickness or injury results in Incapacity for work the shipowner shall be liable-

{a} to pay full wages as lang as the sick or Injured person remains on board;

{b) If the sick or injured person has dependants, 10 pay wages In whole or in part as prescnbed by national laws or reguiations from the Lme
when ha is landed until he has

3
been cured or the sickness or Incapacity has been declared of a parmanent character.
Conventlon, Art. 5{1), 1939 Wi, 39333, at 2.

The Convention i5 not an independent source of authority apart from judiclal decistons stating the general marithme law, See Warren v, United
Sttes, 340 V.S, §23, 626-27 (1951). The United States Supreme Court interprets the Convention as merely [*4] deciarative of judicial
statements of the general maritime law, Through the phrase “'national laws or regutations,” the Convention "inciudes the rules of court
decislons.” [d, The Convention's "aim . . , was not 1o change matertally American $tandards but to equalize operating costs by raising the
standards of member nations to the American level.” g, at 527 {footnote omitted). The “maritime law had developed through the centuries In
Judicial decisions[, and the Convention did not] reject that body of law and start anew with a complete code " Id,

In Yellp, the Supreme Court hetd a shippwners' obligatian to provide “cure,” /.. the medical care component of maintenance and cure, extends
until the Injured seaman reaches maximum medical improvemnent. 421 U,S, 3t 3-4. The Supreme Court acknow!edged Its holding "track[ed]”
the Convention's statement regarding the duration of cure, and clarified that the Convention's text was not a source of legal authonty, but
merely acted to "buttress| i1$] conclusion.® Sea id, at 5 (reaffirming

4

that the Convention did not “'change materially American standards' {quoting yarren v, United States, 340 1).5,.523, 527, 71 §, Gt, 432, 435,
95 L. Ed, 503 (1951))). The Supreme Court detenmined the duration of a shipowner's obligation to pay the "¢ure” ¢component [*5] of
malntenance and curg by looking to precedential judiclal opinions and the common law reasoning process. See id, at 3-4.

To determine the duration of a shipowner's obligation Lo pay the uneamed wages component of malatenance and gure, this Court logks to
precedential judicial optnions and the common Jaw reasoning process, 5ee id, In the Ninth Circuit, a shipowner is "obliged to pay the seaman's
medical expenses untll he reaches maximum recovery, or 'curg,' but Is only obligated to "pay unearned wages for a limited period,* Berg, 82
E.3d at 309. The duration of that limited period Is determined by looking at the parties' employment contract. [d, at 310. In Berg, the Ninth
Circult allowed for the possibility that a seaman’s employment contract could cause unearned wages Lo be owed for a fixed time pericd, rather
than for the duration of the ship's voyage. [d, The Ninth Circult affirmed the grant of summary judgment to the defendant because the plalntiff
falled o "support his interpretation of the partles' agreement.” [d, at 312.

Plaintiff has made no reference to the partles’ employment contract. Plalntiff relies solely on the Canvention
5

as authority for his alleged entitlarnent to relief. Because the Conventlon was [*6] not enacted to “'change materialiy American standards,*
Count 1I' is premised on a legal theory contrary 1o controlling authority. Sge Yella, 411 1.5, at 5 (quoting Warreny, United States, 340 WS, 523,

927, 715, Ct, 432, 435, 9951, Ed, 503 (19511). Count 11 therefore "fall{s] to state a ¢laim upen which rellef can be granted,” and must be
dismissed, See Fed, B, Civ, P, 12{h}(6}. The dismissal must be with prejudice because It |s clear that any amendment would be futile,

SeeSonomg Ctv, Ass'n of Retired Emps, v, Sonoma Cly., 708 .34 1109, 1118 {9th Cir, 2053) (*As a general rule, dismissal without leave to

amend is improper unless [t i5 clear, upen de novo review, that the complaint could not be saved by any amendment.” {brackets, citation and
internal quotatlon marks omitted)).

CQNCLUSION

On the basis of the faregoing, Defendant Matson Navigation Company, Inc.'s Motion 10 Dismiss Plalntiff's Class Action Complaint, filed on
Qctober 23, 2017 is HEREBY GRANTED, and Count 11 of Plalntiff's Class Action Camplaint under

Rule 9{h), filed July 28, 2017, is DISMISSED WITH PREJUDICE. IT I5 SO ORDERED
&

DATED AT HONOLULU, HAWALL, April 11, 2018.
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/s Leslie E. Kabayashl|
Leslie E. Kobayashi
Unlited States District Judge

ALPHONSE DIXON VS, MATSON NAVIGATION COMPANY ING,; CIVIL 17-00368 LEK-KIM; ORDER GRANTING DEFENDANT'S
MOTION TO DISMISS PLAINTIFF'S CLASS ACTION COMPLAINT
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