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Opinion

CONTI, Chief District Judge

L. Introduction

Pending before the court In this case filed under the Jlones Act{Jones ACL"), 46 U.$.C, § 30104, are @ motien for reconsideration {ECF No. 36)
and a motion for leave to file a third amended complaint (ECF No. 45) filed by plaintiff Brian Beno {*plaintiff). Plainuif seeks to hold defandant
Murray American River Towing, Inc. ("MARTI") vicarlously lable for the actlans of the Army Corps of Engineers {"ACE"), which i5 an agent of
complaint or in a proposed third amended complaint—factual allegations that plausibly show that MARTL Is vicariousty hiable for the atleged
negligent actions of the United States, l.e., a third party that was not acting as MART{'s agent at the time of plaintiff's alleged injury, Under
those circumstances, plaintiffl is not entitied 1o recanslderation of this court’s decision Lo dismiss from the first amended complaint plaintiff’s
vicarious 1labiity claim asserted against MARTI based wpon the allegedly negligent acts of the United States. Permitting plaintiff to file the
proposed third amended complaint with respect to that vicariaus llability ctaim would be futile For those reasons, which are fully explained in

U this optaion, plaintiit’s motlon for reconsideration (ECF No. 36) and motian for leave to file a third amended comptaint (ECF No. 45) wil be
denled
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11. Brocedural History

On July 27, 2016, plalntiff Initiated this action by fillng a complaint against MARTI and the United States (ECF No 1.} Plaintif in the complaint
asserted claims against MART] under the Jones Act far direct and vicarous negligence, and general mantime law for unseaworthiness,
maintenance and cure, {*3] {[d.} Plalntiff in the complalnt asserted a ciaim against the United States for non-discretionary negligence under

the Sults s, Admirdlity Act, 46 L.S.C, £6.741-752. {19 13, &)

On September 27, 2016, MART] filed 2 mation to dismiss along with a brief In support of the motion. (ECF Nos. 12, 13) On October 3, 2016,
the United States filed an answer to the complaint, (ECF No. 14.) On that same date, plaintiT filed a Mrst amended complaint against
deflengants asserting claims under the Jones Act for direct and vicarious negligence, and general maritime law far maintenance and cure, and a
clalm against the United States for non-distretionary negligence under the Suits in Admiralty Act. (ECF No. 15.) On October 4, 2016, this court
denied as moct the motion to dismiss, {(ECF Na. 17.)

On October 24, 2016, MARTI Ried a mation to dismiss the first amended complaint along with a brief in support of the motion {ECF Nos, 15,
20.} On that same dale, the United States filed an answer to the amended complaint. (ECF No 21.) On October 31, 2015, plaintiff Nied &
response in opposition ta the motion te dismiss along with a brief in support of the motion. (ECF Nos, 26, 27.)

On Decemnber 9, 2016, the court held a hearing [*4] with respect to the motion to dismiss the first amended complaint. The court:

= recognized that plaintiff's claims for the m \ce and cure in the casa and were not Impacted by the motion to
dismiss (Hearing Transcript ("H.T.") 12/9/2016 (ECF No. 57) aL 5);

= granted the motlon to dismiss without prefudice with respect to the direct negligence claims becausa the allegations In the first
amended complaint were conctusory with respect to whether MARTI knew or should have known about “Mad Mike's" dangerous
prapensities (jd, at 13-14); and

— granted the motion ta dismiss with respect to the negligence claim based upon MARTI's vicarious llabllity for the actions of the
United States because the first amended compiaint did not contain any factual allegations sufficient to plausibly show that MART]
controlled the activities relevant to plaintifi's ctaims (id.}

The court expiained with respect to the negligence claim asserted against MARTI based upon its alleged vicarious kability for the acts of the
Limited States that "absent some type of showing of control or abi ity Lo control that there couldn’t be vicarious liability under the operational
test.” {Id at 13.) The court permitted plaintif to file [*5] a second amended complaint on or before December 30, 2016. {Id at 14.)

On December 27, 2016, plaintilf filed a motian for reconsideration of the court's order granting in part the motion to dismiss the first amended
complaint and a brief in support of the motion. {ECF Nos. 36, 37.} On the same day, plaintiff filed » second amended complaint. (ECF No_ 38 )
Plaintiff in the second amended complaint sets forth two counts: (1) against MARTI for "direct and vicarlous negligence, tha latter being based
on the operatlonal actlvity doctrine, and general mantime faw for malntenance and cure;” and (2) against the United States under the Suits in
Admiralty Act for "non-discretionary negligence of Mad Mike.” (ECF Na. 38.}

On January 9, 2017, the United States filed an answer, (ECF No. 40.} On the same day, the parues filed a jaint stipulation, which provided:

WHEREBY the Minute Entry of the Court entered on December 9, 2016, stated that the Court dismissed Pfaintif's vicarious liability
clabm 2gainst MARTI with prejudice and that Maintiff was given leave to file a Second Amended Comglaint regarding the direct
negligence dalrm against MART] by December 20, 2016, and that the Second Amended Compraing Hied {%5] by Platnurt alleges
the dismissed vicatious llabllity claim againgt MARTL, the parties hereby stipulate that the vicarlous llabltity clalrm shall be
cansidered dismissed with prejudice pending the resolution of Plaintiff's Motion for Reconsideration of Order Granting Motion 1o
Dismiss With Respect to Vicarious Negligence Clalm.

(ECF No. 41.) On January 10, 2017, MARTI filed an answer and a crossclaim against the United States. (ECF No. 42.)

On Jaruary 17, 2017, MARTI fled a responge in opposition to plainuils motion for recansideration. {ECF No. 44.) On Janyary 31, 2017, plalntiff
filed a motion for leave to fNte a third amended complaint and a brief in support of the mation. (ECF Nos. 45, 46.) On February 28, 2017, MART]
filed a response in opposition (o plaintif's motion for leave to file a third amended complaint. (ECF No. 53.) On March 13, 2017, the United
States Rled an answer to MARTI's crossclalm. (ECF No. §5.)

On April 4, 2017, the court held a hearing on the motion for reconsideration and motion for leave Lo file a third amended complaint. The court
recegnized the general rule under federal commion taw that an employer, i.e., MARTI, cannat be held liable 1o its employee, [*7] i.e., plaintiff,
for the tortious conduct of a third party, i.e., the United States, that is not the employer's agent. The court explalned, however, that under the
Eederal Empleyers_ Liability Act {"FELAT), 45 L).5.C, 8§ 51-60, an employer may be held liable to its emplayee for the conduct of 3 third
party if: (1) the third party performed the operational activities of the employer; and {2) the employer and third party had a contractual
agreement, The court's preliminary assessment was that—even IF plaintiff could plausibly shaw that the United States perfarmed the operational
activities of MARTI—plaintiff did not set forth factual allegations sufficient 1o plausibty show that MARTI contracted with the United States for
the United States to perform thase activities or that MARTI exercised control over the United States, Plalntiff argued that a contract was not
required for MARTI to be held vicarlously ltatle for the tortious conduct of the United States because the United States owed an Implied duty of
workmantike service to MARTL. The court permitted the partles to submit supplemental briefing ko address that lssue, ameng others.

On April 25, 2017, plaintiff flled its supplemental brief and attached [*B] to its brief the “alfidavit deciaration of Dennis M. O'Bryan.” (ECF No
59.) On May 9, 2017, MARTE fifed Its response to plaintiil’s supplemental brief. (ECF No. 50,) On May 10, 2017, the United States filed s
supptemental briel and attached eight exhibits, (ECF No. 61.) On July 12, 2017, the partles were provided an oppartunity to present argument
about the motions penging before the court.

The motion for reconsideration and motion for leave to fle a third amended tomplaint are now fully briefed and argued and are ripe for
dispasition.

111, Motion for Reconsideration (ECF No, 36)
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A. Standard of Review

1, Motlon for reconsideratton, Eederal Rule of Clyll Procedure 54{b}
@ “Normatly, motlons for reconsideration are decided under Federal Rules of vt Progedyre 59¢e) or S0(b)." In te Nat'l Forge Co,, 326 B.R, 532,

241 {W.0 _Pa, 2005). Those rules do not apply to plaintiffs motion for reconstderation, however, because plaintiff Is seeking reconsideration of
af Interlocutory ruling, rather than a final judgment or urder.- 1d, "It is well-established that the appropriste Rule under which to file
mmotions for reconsideration af an interlocutory erder Is Rule 54(0)." Cezalr v, JP Morgan Chase Bank N.A,, Clv, Action No. 13:2928, 2014 U.S,
Dist AEXIS 137779, 2014 WL 495555, at *1 (DM, Seot. 30, 2014); see Oazizageh v, Pnacle Health Svs,, 214 F,Supp,3d 292, 298 (M.D,

Pa_2018) ("[M]otions for reconsideration of Interlocutory orders—whether denlals of summary judgment, grants of partial Summary judgment,

or any other non-final orders—are motions under [*9]) Eederal Rule of Civil Procedyra 54¢).%). Federat Aule of Civil Procedure S4(bi provides,

in pertinent part:

[Alny order or other decision, however designated, that adjudicates fewer than all the claims or the rights and liabilities of fewer
than all the parties does not end the actlon as to any of the clalms or parties and may be revised at any time before the entry of a
Judgment adjudicating all the claims and all the parties' rights and Babliities.

ELp. R, Clv. P, S4(h).

A metlon for reconsideration with respact Lo a finaf order or judgment must rely on one of three grounds: (1) an interven ng change in the law;
(2) the avallabllity of new evidence; or (3} the need to correct clear error of law or prevent manifest Injustice. N, River Ins, Co. v, CIGNA
Reinsyrance Co., 52 £.30.1194, 1218 (39 Cir, 1995} ™White the standards articulated In Rulef ] ... GR{) are not binding In an analysis of Rule
24(b) mations, courts frequently look Lo these standands for guidance In considering such motions.™ Ampro Computers, Inc, v, LXE, LLC, Clv
Actlon No. 2016 WL 3703129, at *2 (D.Del. July 8, 2016) (quoting WW&;U.@
Reconsideration of Interlacutery orders, however, "may be had even If the movant carnot show an Intervening change tn controlling faw, the
availability of new evidence that was not avallable when the court issued the underlying order, or the ‘need to correct a claar error of law or fact
or (o prevent manifest Injustice.” Qazizaden, 214 F.Supp.3d 91 298 (quoting Max's Seafoedt Calé v, Quintergs, 176 F,3d 669, 677 (3 Cir,
19991). *[T]he court may permit reconsideration [*10] whenaver ‘consonant with Justice to do s0.*™ Qazizadet, 214 F.Supn. 3d at 298 (quoting
SL Marv’s Ared Water Auth, v, St, Payl Fire and Marire ns, Co., 472 F Supp,2d 630, 632 (M.D. Pa, 2007}}: United States v, Jerry, 487 F.2d
600, 504 (3d Cir, 1973) (“(1]1 an interlocutery decree be Involved, & rehearing may be sought at any time before final decree, provided due

dlligence be employed and a revision be otherwise consenant with equity.') {quoting John Simmons Co. v, Grier Bras, Co,, 258 1.5, 82, 90G-91
425, Ct. 196, 66 L, E¢, 475, 1923 Oec, Commr.Pat, 669 (19221,

While “district courts have mare discretion in reconsidering Interlocutory onders than In revising final judgments,” Foster v, Wesichesler Fire
Los. Co., Civ, Action Np, 00-1459, 2032 LIS, DIst, LEX]S 88274, 2012 Wt 2407805, at *a {W.0, Pa, June 26, 2012}, the Third Circult Court of
Appeals has hetd that "[t]he trial court must, of course, exercise this autharity in a respensibte way, bath procedurally and substantively,® and
that "[e]ffecttve trial court management requires a presumption apainst reconsideration of interlocutory decisions ™ 10 re Anthanassious, 418 €,
Apn's 91, 66 (3d Cle, 20113, Thus, courts should exercise this inherent power with a "Sght hand.” Eoster, 2012 0.5, Dist, LEXIS 88274, 2012
WL 2402895, at 4 0.1, In discussing the scope of a district court's discretion to reconsider an interiocutory decision, the Third Chroult Court of
Agpaats has held that while *'[a] court has the power Lo revisit prior decistons of its own or of a coordinate court In any circumstance , ., . as a
rule courts should be loathe to do so in the absence of extraordinary circumstances such as where the Initial decision was clearly erroneous and
would make 2 manifest Injustice.™ ]n re Pharmacy Benehit Managers, SB2 F.3d 432, 439 (30 Cir, 20091 {quoting Christianson v, Colt Indys
Operatéing Corp, 486 1.5, BOG, £16,1085, Ct, 2166 100 L, Ed. 2d 811 (1988)}.

2, Motlon to [*11] dismiss, Federal Rule of Clvll Procedure $2(h)(6)

A motion to dismiss filed pursuant to Federa] Rule of Clwil Procegyre 12(DY(E) tests the legal suflictency of the comptaint. Kost v, Kozakiewicz, 1
E.2d 176, 183 (3d Cir. 1993). In deciding a motion to dismiss, the court is not opining on whether the plaintif will be tikety to prevail on the
ments, rather, when considering & motlion to dismiss, the court accepts as true all well-pled factual allegations In the ct \ and views them
In a light most favorable Lo the plaintiff. (.S, Express Lines Lid. v, Hiogins, 283 F,3d 383, 388 (30 Cit, 2002). While a complaint does not need
detaited factual aftegations to survive a Ryt _12{b){6} motlion to dismiss, a complalnt must provide more than Iabels and conclusions. Bell
Atlantic Corp, v, Twombly, 550 U,S, 544, 555, 127 S, Ct, 1955, 167 L, Ed, 2d 929 {2007). A "lormulalc recitation of the elements of a cause of
action will not do.” [g, {citing Papasan v, Allain, 478 \.S. 265, 286, 106 5, Ct, 2932, 92 L. £d. 2d 209 (1986}). "Factual allegations must be

enough to raise 3 nght to relef above the speculative level® and “sufficient ta state a claim for relief that Is plausible on its face,” 1d, A ctaim
has fadal plausibliity when the plaintiff pleads factual cantent that aflows the court to draw the reasanable inference that the defendant is llable

for the misconduct alleged.” Ahoroft v, Jabal, 596 1.5, 662, 678, 129 S, Cr, 1937, 1731, Ed, 2d B&A (2009) {clting Twombly, 550 U.S, at
538).

The plausibllity standard Is not akin 1o a *probability requirement,” but it asks for more than a sheer passibility that a defendant
has acted unlawfully.. . . Where a complaint pleads [*12] facts that are "merely consistent with® a defendant’s liability, it "stops
short of the line between possibillty and plausibliity of ‘entitiement Lo relief,'™

(Id.) (quoting Tworptly, S50 L. 3t 556) (internal citations omitted),

The Court of Appeats for the Third Circult has instructed that "a court reviewing the sulficiency of a complaint must take three steps.” Coanelly
v, Lane Constr, Corp., 809 F.30 780, 78687 (3d Cir, 2016). The court of appeals explained;

First, it must "tak[e] note of the elements [the] plaintiff must plead to state a clalm.” [gbal, 556 U5, a1 675. Second, it should
identily allegations that, *bacause they are no more than conclusions, are not entitied to the assumption of truth °ld, at 679. See
also Burtch v. Milberq Factors, [nc, €62 F.3d 212, 224 {3d Cir 20113 ("Mere rest af the el of a clalm are not
entitied to the assumptian of ruth."{Citation and editarial marks omitted)). Finally, “{w]hen there are well-pleaded factual
allegations, [the] court should assume their veracity and then determine whether they plausibly give rise Lo an entitliement to

O reliet." labal, 556 .S, a1 679
1gt, "Determining whether a complaint states a plausible claim for relief will . ., , be a context-specific task that requires the reviewing court to
draw on its Judicial experience and common sense,” [gbal, 556 U.S. 5t 679 (citing [abal v, Hasty, 490 F,3d 143, 15758 (2d Cir, 20071},
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8. Factusal afiegations In the first amended complaint

Plaintiff was an empioyee {*13] of MARTI as a crewmember aboard its vessel The M/V BRIAN MURRAY (the "ship™}. (ECF Na. 151 2.) All acts
Qlving rise to this lawsuit octurred in the course of plaintiff's employment while the ship was passing through the Montgamery Lock & Dam on
the Ohio River (the "lock™). {1d,)

On or about October 10, 2015, the ship praceeded through the lock, which was operated by ACE on behalf of the Unlted States, ACE was
employed to operate the lock by the United States. (ECF No. 15 4 5.) A cut of barges was pulled cut of the lock at an excessive speed by
lockman “Mad Mike" via & lock tractor at an excesslve rate of speed. (1d,} Plaintiff infured his arrm when he tried to bring the cut to 2 stop. (1d.)
According to plaintiff, MARTI “knew or should have known of [Mad Mike's) said propensity far negligently excessive speed but falled o protest
said misconduct allowing said practice (o persist unabated.” (1d, 1 5.) Plaimiff alleges that he suffered damages as a result of the negligence of
MARTI and the United States. {Id,)

C. Analysis

1. The Sinkler/Hopson doctrine

Plaintif? filed his negligence claim against MARTI under the Jones Act, which incorparates the standards of the FELA. Under the FELA and [*14)
the Jones Act, an empioyer is "tiable for the Injurles negligently Inflicted on its employees by its 'officers, agents, or employees.”™ Hogson v,
Tex2c0,Inc, 63 U.5. 267, 263, 86 5. Ct, 765, 15 L. Bd, 2d 740 (1966) (quating 45 U.5.C, § S1). The FELA, and, therelore, the Janes Act, ™is
founded on commonlaw concepts of negligence and Injury.' Montgpmery v, CSX Transp,, Inc., 230 F, Suppn, 3d 447, 2017 WL 219369, at *6
(D.Md, 20173 {quoting Lrie v. Thompson, 337 U5, 163, 182, 695, Ct, 1018, 931, Ed. 1282 {1949)}. Courts apply common law agency
principles to cases arlsing under the FELA. Kemether v..Pa, interscholasuc Athletic Ass'n, Inc, 15 F,Supp,2d 740, 751 (£.D. Pa, 1998} (citing

it [ a4 47 413,

"The Restatement {Second) of Agency Is the appropriale place to find the federal common law deflnition” of agency. Sleinberg v, Mikkelgen,
S01.EQupp, 1432, 1437 {E.D, Wis. 1995} {citing Crnty, for Creative Non-Viglence v, Reid, 43¢ U,5, 730, 740, 109§, Ct. 2166, 1041, £d. 20
£11 {1989 {citing to the Restatement {Second) of Agency to define scope of emptayment™); Tayvior v, Peoples Nat, Gas £o., 49 F,3d 982, 989
{3 Cir, 1995} (ening o tha Restatement (Second) of Agency to define “apparent authority™}): see Everett v, United Gmaha Life Ins, Ca,, Civ,
Action No,_11-0926, 2043 U.S, Dist, LEXIS 146013, 2013 Wi 5570222, at *6 {M,D, Pa, Qct, 9, 20131 ("The Restatement (Secand) of Agency
provides the federal commmon law definition of agency.”). The Restatement (Second) of Agency & | provides, in pertinent part:

Agency Is the fiduclary relation which results from the manifestation of consent by one person (o anather that the other shall act
on hts behalfl and subject to his control, and ¢onsent by the other sa to act.

@ BESTAVEMENT {SECOND) OF AGENHCY & 1, The Restatement (Second) of Agency defines “independent contractor® as follows:

a person who contracts with another o do something fer him but who is rat controlled by the other nor subject to the other’s right
to control [*15] with respect to his physical conduct bn the performance of the undertaking, He may or may not be an agent.

BESTATEMENT (SECOND) OF AGENCY § 2.

Under the federal commen law, an employer wha—under lawful contract—htred an independent contractar to perform aperations on its behalf
coutd not be held Hable to a third party for the negligence of the Independent contractar. Sinkler v, Missouri Pacfic R.R, €o., 358 U5, 326, 328,
185.C1 798, D L. Ed. 2d 799 (1958} (explaining that the court of appeals "applied the general rule that the doctrine of respondent superior
does not extend te independent contractors and concluded that, since the evidence was insufficient to show that the respondent exercised
control over Lhe detals of the Belt Rallway's operations, the fault of Its switching crew was not imputable to the respondent.”); THOMAS J.
SCHOENBAUM, ADHIRALTY Atitr MARITIME Law 462 (5th ad, 2011) (noting that under the standard of negligance set forth In the FELA, "negligence
of an Independent contractor IS not chargeable Lo the employer. Nevertheless, If the Independent contractor performs operational activities or
was engaged as the agent of the employer, the employer may be liable far his negligence.")

The Suprame Court of the United States In S,inkjg[, however, explalned that the FELA was “an avowed departure [*16] from the rules of
the common law,” which recognized “the speclal needs of raliroag warkers who are daily exposed to the risks inherent In ralroad work and are
helpless to provide adequately for their own safety].]” 1d. at 762. The Court explained that "(t]he cost of human Injury, an inescapable expense
of railrpading, must be barne by someone, and the FELA seeks to adjust that expense equitably between the worker and the carrier,” Id, The
Court held that—under those circumstances—"when a ralircad employee's injury Is caused in whole or In part by the fault af others perfarming,
under contract, operational activities of his employer, such others are ‘agents’ of the employer within the meaning of g_1 of FELA." [il. aL 763.
In other words, the Court expanded the meaning of "agent” under the FELA beyond the comman law meaning to include situations where an
Iindependent contractor—under a contract with an employer—performs an operational activity of the employer.,

In Hogegn v Texaco Inc,, 2834.5, 262, 86 S, Ct 765, 15 1, €d. 2d 740 (1966), the Supreme Court applied the Court's hoiding In Sinlder to a
negligence claim brought under the Jones Act. In Hopson:

[Tlwo seamen [*1B} became Wl In Trinidad and were unable to continue the voyage. In order to comply with the statutory
requirement that Incapacitatad seamen be brought before a United States Consul before discharge in a foreign port the ship's
Master procured a ¢ab for the trip, En route a collision cccurred as a result of the negligence of the tax) driver, kiling one seaman
and seriously Injuring the other.

A Ines, LIm 4 2 1 {citing Hopson, 383 US, at 263), The Court acknawledged that the high
tevel of risk Inharent to rasiroading exists when one's work Is at sea, and, therefore, held that when a seaman's ™injury is caused in whole or in
part by the faukt of cthers perfarming, under contract, operational activities of his empleyer, such others are "agents’ of the employer within the

O meaning of"* the Jones Act. [d, at 264. The Court explained:

These seamen were in the service of the ship and the Wl-fated journey to Port of Spain was a vital part of the ship's tota
operations. The ship could not sall with these two men, nor could It lawfully discharge them without taking them to the United
States Consul. Indeed, to have abandoned them would have breached the statutory duty to arrange {or their return to the United
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States. Getting these two Il seamen [*19] to the United States Consul's office was, therefare, the duty of respondent. And it was
respondent—not the seamen=which selected, as It had done many times before, the taxi setvice. Respandent—the law
says—should bear the responsibility for the negligence of the driver which it chase, This is so because, a5 we said In Sinklar,
"Justice gemands that one who gives his labor to the furtherance of the enterprise should be assured that all cambining thelr
exenions with him in the commen pursult will conduct themselves in all respects with sufficlent care that his safety while deing his

part will not be endangered.’ 356 U.S,, ar 330, 78 S.Ct, at 762.
Id, at 264.

Following Sinkler and Hopsap, courts appear to engage in a two-step analysis to determine whether an employee may sue his ar her emplayer
for the negligent acts of a third party under the Jones Act, |.&., whether the third party was an agent of the employer, First, the courts apply the
Sipkler/Hopson test and consider whather: (1) the third party performed the operational activities of the employer; and (2) whether the
employer and third party had a contractual agreement. If a court determines that the facts of a case falled to satisfy the Sinkler/Hopson test,
the court then [*20] analyzes whether—under federal common law—the third party ts the employer's agent by analyzing whether the
employer had the ability to control the third party or had actual control over the third party.

For example, In Tim v, amencan President Lipes, Ltg,, 409 F.2d 385 ($th Cir, 1969}, the district court first considered whether the employer

and third party were engaged in a contract. Having found that they "had no oral or writien contract,” the court then considered whether the
whether the employer had “any awnership [of] or other flnanclal |nlerest'@ tn the third party. [d, at 388 The district court determined the
employer did not have any ownership of or other financial Interest in the third party, and concluded the third party was not the agent of the
employer under the Jones Act. 1d, The Coust of Appeals for the Ninth Circuit agreed with the decision of the district court. id,

In Craig v, Attapitc Richfleld Co., 19 F.3d 472 {91h Cir, 1994}, the district court first considered whether there was a contract entered into

between the employer and allegedly negligent third party. The district court noted that the plaintiif "coutd only establish that [the third party
was the employer's] "agent’ by presenting avidence that [the employer] exercised a sulficient amount of control over [the third party].” Id, at
A78. The Court of Appeals for the Ninth Circult approved the analysis underiaken by the district court and explained:

Neither Brinkerho!f nor Crowley had a contractual relationship with Alrfast, they did not select Airfast to transport thelr employees,
and they had no ownership [*22] or other financlal Interest in Alrfast. The district court considered one additional
factor—whether Brinkerhalf or Crowley had “actual control* aver Alrfast, It properly concuded that neither Brinkerhaff nor Crowley
had actual control over Alrfast's flight plans. Alrfast was not the "agent” of Brinkerholf or Crowley

1o
Similarly In Kepny v, BNSE Radway Co., Civ, Action No, 11-624, 2012 U.S, Dist, LEX]S BI744, 2012 Wl 2390004 (WD, wWash. 2012), the court

first consldered whether the emplayer and allegedly negligent third party had a contractual agreement. The court then considered whether the
employer had a Nnancial or other interest in the third party. Lastly, the court considered whether the employer exercised "actual control™ over
the third party. The court—deciding a maotlon for summary Judgment—held that there were materlal disputes of fact with respect to whether the
employer exercised ¢ontrol over the third party and denied the motien for summary judgment. The court explalned:

@ Genulne Issues of material fact exist as to the level of control BNSF exerted over CUSA, such as the extent to which BSNF dictated
the scheduling and other detalls of employee transportation. Because unresolved factual questions preclude the Court from holding
CUSA is BNSF's agent as & matter of taw, and because [*23] Mauntiif has not asserted any evidence of direst negligence on the
part of BNSF's officers or other emptoyees, the Court must deny the motion for summary judgment as to BNSF's tability

a4 oW 4 4,

Some courts applying the Siokler/Hoosen doctrine have held that the test for agency under FELA is "cantract centric® and decline to find agency
if the emplayer and third party are not engaged In a contractual agreement. See e.g,, Hamiton v, Manne Carrlers Corg., 332 F.Supp, 223, 227
{E.0.Pa, 1971) (*[)]¢ should be understood that & contractual refatlanship must exist between the owner or his apent and the negligent party
to estabiish kability under the Jones Act.”); Waldsachs v, [mang Manpe Sery., Clv, ACtiop No, 10-09, 2011 U.S, Dist, LEXIS 116192, 201)1 WL
4744671, at*3 (WO, Ky, Oct 7 2011} {"[Clourts reviewing agency principalis under FELA tend to focus on the contractual relationship between
the vessel owner and the agent.*). An agency relationship for purpose of the FELA, however, does not appear to be limited to the situation
described by the Court in Sinkler and Hopson, |.e., & situation in which the third party I$ under contract with the employer to perform the
operational activities of the employer; rather, an agency refationship under FELA also includes situattons tn which the employer had the abillty
ta contral or actually controlled the acts of the third party. See Tim, 409 £,2d a1 388; Cralg, 19 F.3d at 478; Kenny, 2012 U.S, Dlst, LEXIS
87744, 2012 WL 2390004, gt *4. The court—to determine [*24] whether the allegedly negiigent third party was the agent of the defendant-
employer—should, therefore, analyze: {1) whether the Sinkler/Hopson doctrine applles; and (2) whether the employer had the ability to control
or actually controlled the acts of the third party.

2. The court’s ruling on December 9, 2016

The court 8t the hearing an December 2, 2016, consldered whethar the Sinkdar/Hobson doctrine applied in this case, |.e., whether MARTT and
ACE had a tontractual agreement pursuant to which ACE performed the operatianal actlvities of MARTI. Tha parties acknowtedged that MARTI
and ACE were not engaged In a contractual agreement, (H.T, 12/972016 (ECF No. 57) at 13.) The court analyzed whether Lhere was some other
basis to establish that ACE acted as an agent of MARTI. The court concluded that the factual alegations in the complaint were not sufficlent Lo
plausibly shaw that MARTI had the abllity to contral ACE or actually controlted ACE n the operation of the lock. The court held that—under
those circumstances—there was na plausible claim under which MARTI could be held ltable for the allegedly negligent acts of ACE that caused
injury to plaintiff,

- 3. The partles’ arguments

U Pralntiff [*25] In his motion for reconsideration argues this court comnyitted a clear error of law when it dismissed plaintiff's negligence claim
agalnst MART] based upon MARTI's vicarious llability for the acts of the United States under the operational activity doctring. Plainliff concedes
that the factual allegatians in the amended complaint do not plausibly show that MART] controlled the activitles of the United States ar that
MARTI and the Unitedd States had a contractual agreement. Platntiff agrees with MARTI and the United States that the Sinkter/Hopson two-part
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test applies In this case to determine whether MARTI may be held vicariously ltable to plaintitf for the avegedly negligent conduct of the United
States.

Plalntiff argues that MART] may be held vicariously llable for the negligent conduct of the United States because the United States owed to
MARTI a warranty of warkmanhke service, which may arise in the absence of a contract. In other words, plaintff argues that the warranty of
workmanlike service satisfles the contractual element of the Sinkler/Hopson two-part Lest. (ECF No. 59 at 1 {citting Watermap Steamship Carp.
¥, Dugan and MeNamars, Iac, I6d UG, 421, B1 5, Ct, 200, 51, Ed, 20 160 {1960] )

MARTI and the Unlted States oppose plaintifi's motion for recansideration and argue that [*26] this court on December 9, 2016, and again at
the hearing on April 4, 2017, correctly held that the factual allegations in the first amended complaint da not plausibly show that MART] Is
vicariously llable for the allegedly negligent actions of the United States. MARTI argues that "[w]hether or not [the United States) owed MART]
@ warfanty of workmanlike service is Irrelevant and has no bearing on the application of the operational activity dactrine.” (ECF No. 60 at 2.)
The United States agrees with MARTI and argues, among other things, that the warranty of workmantike service "Is now largely defunct and,
aven in its heyday, never gave an Injured worker a new Or separate cause of action for his Injury.” (ECF No. 61 at 13.)

Far the reasons set forth below, this court did not commit a clear error of law when It dismissed the vicarious negligence claim from the first
amended complaint. Plalntiff did not satisfy his burden ta show that the United States acted as an agent of MARTI.

4. Warranty of workmanilke service

The warranty of workmanilke service, otherwise known as "Ryan Indemnity,” originated from two detisions by the Supreme Caurt of the Unlted
States: Seas Sbipping Co., Inc. v, Sierackl, 328 U.S. 85, 66 . CL 872, 901, Ed, 1099 (1946}, and Ryan Stevedoring Co, v. Pan Alantic .5,
Corp,, 350UL.5. 124, 76 5, Ct, 232, 100 L, £d, 133 (1956} Slerack| and Ryan arose under the (*27] Longshoremen's.and Harboe Workers:
Compensation Act (JLHWCA®), 33 U.S.C, § 905. In each of thase cases, a longshoreman sued, among others, the owner of the ship on which he

was injured based upon the shipcwner's breach of the duty of seaworthiness. Accarding to the longshoreman in each case, the shipowner
breached the duty of seaworthiness by malintaining an unsafe condition by which he was injured, Sigrackl, 328 U5 at 87, Ryan, 350 U.S, at
127.

In Sleracki, the Court held that the shipowner's warranty of seaworthiness, which traditionally extended only to seamen, extended to
longshoreman, and, therefore, the longshoreman could maintaln a Jawsult agatnst the shipowner. Slerackl, 328 1.5, at 97, In Ryan, the
Supreme Court held that where the unsafe condition that injured the longshoreman was caused by the stevedore that employed him and was
under contract with the shipowner, the negligent stevedore was required to indemnily the innocent shipowner for its llabllily to the injured

longshareman. This indemnity is referred to as "Ryan ingemnity.” Cooper v, Loper, 923 F,2d 1045, 1051 {3d CIr, 1991,

“The rationale for this implied indemnity arises from the fact that a stevedoring company that takes control of a ship to loagd or unlaad it is more
capable than the shipowner of avoiding accidents during the course of that operation ” [*28] DOperadora Maritima de Graneles, S.A, v, Gamesa
WindUS, LLC, 989 F, Supp, 2d 445, 449 (E.D. Pa, 2013} (citing [r re Air Crash Near Peqgy's Cove, Ctv, Action Np, 99-5998, 2004 U.S, Dist
EXIS 22296, 2004 Wi 2468263, at *9 (E.D. Pa, Noy, 2, 20041). Rvan Indemnity provided a right te the shipowner to recoup monles paid to a
longshoreman injured by an unsafe condition within the control of a third party, i.e., the stevedoring company. In Weverhaeyser $.8, Co. v,

Macirema Ce.. 355 U.5, 563, 78 5. CL,. 436, 2 L Ed, 20 491 (1956), the Court extended Ryan indemnity to the "use of equipment Incidental to
cargo handling.” Waterman, 364 V.5, at 422 (clting Weyerhaeuser S.5. Co, v, Nacrema Go,, 355 U.5, 563, 78 S, Ct, 438, 2 L, Ed, 2d 49

{1958)). The Court has explained that “[t]he warranty may be breached when the slevedora's negligence does no more than call into play the

vessel's unseaworthingss.® Walerman, 364 U5, ak 423 (oting Crumady v, The 3 H, Fisser, 358 U.S. 423, 429 795 €1, 445 3L, Ed, 2d 413
{1939))

In Egmends v, Compagnle Generale Transatiastique, 443 4.5, 256,99 5, Ct, 2753, 61 L, £, 2d 521 {1979, the Supreme Court held that 1972

amendments to the LHWCA overruled Ryan and “prevent[ed] the vessel from recouping from the stevedore any of the damages that the
longshoreman may recover fram the vessel.” Edronds, 443 U5, at 264-55. Although Ryan indemnity is no longer applicable under the LHWCA,
the doctrine is applied In admiraity cases filed by employees who are not covered by the LHWCA, e.g., seamen like plainuff in this case. ]n re
Gomplant of J.A R, Barge Lines LP, 373 € App'x 265, 267 (3d Cir, 2010} (recognizing that “[Ijong after the 1972 amendments,” the court of
appeals "applied Ryan In a case concerning Injuries to a searnan, maklng clear that Ryan is stél binding within this Circuit tn the ssaman
context.”) {citing Cooper v, Loper, 923 F 20 1045, 1050-51 (3d Clr, 1991)); Pumell v, Norned Shipoing B, V., 801 F.20 152, 154 n.1 (30 Cir
A286] ("the 1972 amendments do not limlt Ryan's applicability to employees, Iike plaintiffs' decedents, who are [*29] not covered by that
Act.)).

The Court of Appeals for the Second Circuit has explalned that Ryan Indemnity applies when

a8 shigowner,...relylng on the expertise of another party (the contractor),...enters into a contract whereby the contractor
aarees to oerform services without supervision or control by the shipowner; the improper, unsafe or incompetent

executton of such services would foreseeably render the vessel unseaworthy or bring into play 2 pre-existing unseaworthy
condition; and the shipowner would thereby be exposed to lability regandless of fault.

Emrmont Shipping Com. v, Chevron jnternational O Cg., Inc,, 511 F.2d 1252, 1258 {2d Cir, 1975} {emphasis added). The court in Fairment

explained that when the foregoing elements are satished, "there will be implied |n_ the coptract an agreement by the contractor to indemnify
the shipowner for any llability it might Incur as a result of an unseaworthy condition caused or brought into play by the Improper, unsaie or
tncompetent performance of the contractor.” |d, (emphasts added). This court foliowed Eairmont and applied Ryan indemnity In an admiralty
case. [n_re Comp'aipt of L.AR, Barge Unes, L.P, Civ, Adion No, 03-163, 2005 U.S. Dist, LEXIS 22578, 2005 Wi 2465893, at *3-5 (W.D. Pa

Qst, 5. 20058 The Third Clrcuit Court of Appeals ~affirmled) the District Court's application of Ryan® in that decision, In Re Corplaint of 1.4 R,

RBarga Lines L P, 373 F, App'x at 258. The Third Clrcweit Cowrt of Appeals in Hyrst v, Triad Shipming Co., 554 F.2¢ 1237 (3d Cir, 19771,
cited [*30] to Eairmont's “tharowgh discussion of the development of the warranty of workmantike performance.” Hyrst, 554 F.2d at 1243
o

Other district courts within the Third Circuit have analyzed claims of Ryan Indemnlty under the paramaters set forth by the Second Circuit Court

of Appeals In fairmont, Operadora Maritima de Graneles, 5.4, v, Garpesa Wind .5, LLC, 989 F.Supp.20 445 (€.0. Pa, 20131; In re Mcalhster

Towi T Iy, Al na 4 | 4 L2 4] {"The
Ealrmont court explained...the elements for the warranty” of workmaniike service” and noting “the Falrmont elements are cited in virtually

every case analyzing the application of the warranty.”); Somarell v, Amencan Bureay of Shipping, 704 F. Supp. 59, 62 (D.NJ 1988),
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Here, plaintiff argues thal “there is no need for & contract between [the United States] and MART! in order for a warranty of workmanilke

service to exist.” (ECF Ne. 59 at 1 (citing Waterman Steamshin Corp, v, Dygan and McNamara, lac,, 364 U.S, 421, B1 5, Ct, 200, 54, §¢. 20
163 (1960); Wittams v, Qcean Transport Lines, Inc,, 425 F.2¢0 1183 (3d Cir, 1970)). Plaintiff's reliance upon Waterman and Willlams, however,

Is misplaced because those decisions are not as expansive as plaintiff contends.

In Yatenman, "a longshoreman employed by the respondent was injured aboard” a ship owned by the petitioner "whlile engaged with other
employees of the respondent In unlioading the ship,” Walerman, 364 U.5, at 42]1-22. The Court described the cause of the langshoreman's
Infuries as follows: “The cargo consisted of bagged sugar, The longshoreman was working in the hotd, and his injuries resulted from the
coltapse of [*31] a vertical column of hundred-pound bags which the untoading aperations had left without tateral support.” [d, at 422, The
longshoreman sued the petitioner-shipowner to recover far his injurles. [d, The petitioner-shipawner settied the lawsult with the longshoreman
and "by way of a third-party complaint, sought to recover from the respondent the amaunt pald ¢n satisfaction of the longshorernan's claim * [d,
The respondent-stevedore argued that It was not required to indemnify the petitioner-shipewner bacause there was no direct contractual
relationship betwesn the respondent-stavedore and the petitioner-shipowner. jg, The parties at trial stipulated that they did not have a
contractual agreement with respect to “the stevedoring services rendered” by the respondent-stevedore on the petitionar-shipowner's vesset
1d, The consignee of the cargo, however, “engaqed” the respondeni-stevedore 1o unload the ship of the cargo. [d, The district court "directed a
verdict for the respondent, holding that a shipowner has no right of Indemnity against 3 stevedore under the circumstances alleged in the
absence of a direct contractual relationship between them.” [g, at 422:23, The Third Circult Court of Appeals affirmed the [*32] deciston of
the district court in an en banc decislon, |g, at 423,

The Supreme Court reversed the decision of the Court of Appeals for the Third Circuit, and explained:

{n the Ryan and Weverhaeyser cases considerable emphasis was placed upon the direct contractual relationship between the
shipowner and the stevedare. If those decisions stood alone, It might wel be thought an open question whether such contractua
privity Is essential to support the stevedore's duty to Indemnify. But the fact is that this bridge was crossed in the Crumady case.
There we explicitly held that the stevedore's assumption of responsibility for the shipowner's damages resulting frern unsale and
improper performance of the stevedoring services was unaffected by the fact that the shipowner was not the party who had hired
the stevedore. That case was decided upon the factual pramises that the stevedore had been engaged not by the shipowner, but
by the party operating the ship under a charter.

waterman, 364 U.S, at 423. The Court in support of its holding quoted the following passage from the Crumady case:

We think this case is governed by the principie announced in the Ryan case. The warranty which a stevedore owes when he goes
aboard a vessel to [*33] perform services is plainly for the benefit of the vessel whether the vessel's owners are parties ta the
contract or not. That ls epough to bring the vessel into the zone of modern taw that recoanlzes rights in third-party
beneficiarles. Restatement, Law of Contracts, 5 133. Moreover, as we said in the Ryan case, ‘competency and salety of stowage
are knescapable elements of the service undertaken,* 350 1S, at page 133, 76 §.Ct, al page 237. They are part of Lhe stevedore's
‘warranty of workmanllke service that is comparable to a manufacturer's warranty of the soundness of its manufactured product
1d.. 350 W.5. ot pages 133-134, 76 5 .Ct, at gage 237. See MacPherson v, Buick Motar Co,, 217 NY, 382, 111 N.E, 1050 L.R.A,
1916FE96.

We concluda that since the negligence of the stevedores, which brought the unseaworthiness of the vessel Into play, amounted ta
a breach of tha warranty of warkmaniike service, the vessel may recover over.

Crumady, 358 U5, at 428 (emphasis added). The Court appiied the foregoing rationale from Crumady to Waterman and explained

We can perceive no difference In principle, so far as the stevedaore's duty to indemnify the shipowner |s concerned, whether the
stevedore is engaged by an operator to whom the owner has chartered the vessel or by the consignee of the cargo. Nor can there
be any significant distinction in this respect whether [*34] the longshoreman's original claim was asserted in an in rem or an in
personam proceeding. In the Ryan and Weyerhaeuser cases in personam llability was asserted, 1n the Crumady case the injured
stevedore had brought an in rem proceeding. The shin and its owner are equally tisble for a breach by the contractor of
the owners nendeiegable duty to provide a scaworthy vessel. The Oscegla, 189 U.S. 158, 175, 23 5,01, 463, 487, 47 L Fd,
26Q; cf. Continerta) Graln Co. v, Barge FBL-585, 364 U,5, 19, 80 §, Ct, 1470, 4 L .Ed.20 1540. The owner, no less than the
shin, s the beneficiary of the stevedore's warranty of workmanlike service.

Walerman, 384 U.5, 5t 424-25 (emphasis added). The Court on that basls reversed the decision of the Court of Appeals for the Third Circult
and remanded the case to the district court for further proceedings. [d. at 425,

The Third Circuit Court of Appeals In Willlams v. Ocean Transeort Lines, Inc, 425 F.2d 1183, 1186 {3d Clr, 1970}, cited Waterman in support of
the propositien that the right of indemnification “does not depend upon any privity of contract between the shipowner and the warrantor of
workmanlike service.” Williams, 425 F.2d at 1186. tn Willams, the South Jersey Port Commission (*Port Commission®) contracted with T,
Hogan Corparation (*Hogan®) 1o provide slevedonng services at its port. [d, gt 1185. The plaintiff in that ¢ase was injured aboard the § §. John
Wilson {"John Wilson®) when a “shore-based [*35] movable crane,” owned by the Port Commission and operated by Hogan, faited. Jd, The
plaintiff fled two lawsuits relating to his Injurles: (1) a lawsuit agalnst the owner of Lhe John Wilson for "falling to provide a safe place to work;"
and (2) a lawsuit against the Port Commission for negligence with respect to the crane. 1o, The owner of the vessel “filed a third party
complaint against Hogan and the Port Commission aifeging breach by each third party defendant of its contract to furnish stevedoring services
In & safe and workmantke manner.” [d, The insurance carrier of the Part Cammission deterrmined that it owed a duty to indemnlly the vessel
owner and, therefore, “wound up defending” both the Port Commission and vessel owner against the plaintif's lawsuits. Ig, The Third Clrcui
Court of Appeals held with respect 1o the "indemnity |ssue:”

The Insurer defending the Part Commission concluded correctly that the Port Commission owed a duty to indemnify the vessel and
s owner, Ocean Transpart. There was no dispute that use of the Port Commission's defective crane was refied upon as creallng
the condition of unseaworthiness. The Port Commission, therefore, owed Ocean Transport a clear [*36] duty Lo indemnily against
Willtams' unseaworthingss claim. It acknowledged that duty In writing and undertoak the defense of the action on Ocean
Transport's behalf,

(.'J 1d, The Third Circuit Court of Appeals in Wilttams recognized that the owner of the fohn Wiison was a third-party beneficlary o the contract
between the Port Commission and Hagan. ]d, Under those circumstances, the owner of the John Wilson was entitled (o indeminity from the Port.
Commussion based upen a breach of the warranty of workmanlike service. [d,
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As discussed sbove, Waterman and Willlams do not stand for the proposition that the warranty of workmanlike service may exist without a
contract. In those decisions, although the shipowners and stevedores were not contractually bound, the shipowners were third-party
benediciaries to contracts for services performed by the stevedores on or about the shiposwners' vessels. The shipowners, therefore, were
entitled to indemnity as third-party beneficlaries to thgse contracts based upon breaches of the warranty of workmantike servite, which was
implled In each of those contracts,

Plalntiff also cites to Dalebay Noron Co. v, CIX Corp., 786 F.2d¢ 361 (6th Cir, 19861, In support of his argument that the United States owed to

MARTI the warranty [*37] of workmanlike service despite there being no appiicable ¢ontract In this case. (ECF No. 26.) In Qatebav Narton, Lhe
plainuff-vessel sued the defendant-dock for Ryan Indempity, The plaintiff-shipowner settled a wrongful death claim brought by the personal
representative of a seaman who was injured whilte working on the plaintiif's vessel and defendant's dock. The court did not discuss whether a
contract existed between the plalntiff-shipowner and defendant-dock or whether the plaintiff-shipowner was a third-party beneficlary to a
contract of the defendant-dock. The court—In a footnate—explained that although Ryan Involved parties 1o a contract, “{a] contractual
relationship....Is not considerad an essentlal elernent to imply [the warranty of workmanlike service].” [d, (citlng Waterman, 364 U.S, 421, 81
5.Ce 200, 5L, £d. 2d 169).

If the Sixth Clrcuit Court of Appeals In Qatebay-Norton intended to cite YWaterman for the proposition that the warranty of workmantike service
may exist between two pariies without the creation of any contract, its reading of that decislon Is too broad. The Third Circuit Court of Appeats
has recognized that the appiication of Ryan indermnity In Crumady and Yaterman was based upon the shipowner being a third-party [*38]

beneficiary to a contractual agreement glving rise to the warranty of workmanlike service. [nre Frescatl Shipping Co,, Ltd, 716 F.3d 184, 198
{3d Cir.. 2013}. The Third Circuit Court of Appeals explalned;

in 1959, the Supreme Court helt that vessels are automatic third-party benelicianies of warranties of workmanlike service made to
thelr charterers by stevedores who unload vessels at docks, Crumady v, The Joachim Hendrik Fisser, 358 U .9, 423, 428, 79 S Ct,
443, 31 .€¢.2d 413 (1959). This Is because "[tJne warranty which a stevedore owes when he goes aboard 8 vessel Lo perform
services is plainly for the benefit of the vessel whether the vessel's owners are parties to the contract or not.” [d, This natural
relationskhip between the entities was “"enough to bring the vessel Into the zone of modern law that recognizes rights In third-party
benefickarles.” 1d, {citation omitted). A year fater, the Supreme Court extended this rule a logical step further In holding that "[tlhe
owner, no less than the ship, Is the beneficiary of the stevedore's warranty of workmanlike service.” Waterman §.5, Corp. v,

Rugan & McNamara, Inc. 364 U5, 421, 425, B) S.CL 200, 5 L.Ed.2d 169 (1960).

id, Under those clrcumstances, the court s not convinced by plaintif's citation to Qglebay; rather, this court must follow the interpretation of
Watermap set forth by the Third Circuit Court of Appeals In Erescati, which requires—at the very least—=that a shipowner be a third-
party [*39] benefictary of a contract giving rise to the warranty of workmantike service for Ryan Indemnity to apply.

Piaintiff In the first amended complaint did nat set forth factual allegations to plausitly show a contract existed between MARTL and the United
States, or that Lthe United States entered Into a contract with another entity for services performed on or about MARTI's vessel to which MARTL
was a third-party beneficiary. The court cannct, therefore, conclude that there is a plausible ¢laim that the United States owed to MARTI a
warranty of workmanlike service, The court next must determine whether the expanded definition of agency can apply In a case when the
pertinent parties were not contractual'y bound or thirg-party beneficiaries of a contract.

5. Appliestion of the Sinklet /Hopson doetrine

As explalned above, the Sinkter/Hopson doctrine is applicable If: (1) the third party performed the operational activities of the employer, and
(2) the employer and third party had a contractual agreement. It follows that if a shipowner is not engaged in a contractual relationship with
the third party performing its operatlonal actlvities, the Slnkler/Hopsen doctrine, l.e., the expanded vew of [*40] comimgn law agenty, doas
not apply to that case, The shipowner, however, may be held vicariously lable to the injured seaman for tha negligent acts of the third party
under traditional notions of agency.

The court did not find any authority suggesting that the Sinkler/Mopson doctrine may be applicable in a case where there is no actual or implied
contract to which a defendant is a party or third-party beneficiary. Plaintiff argues that this court should follow the decision of the Third Clreult

Court of Appeals in Carn B b I | 7 ir. , and apply the Sipkler/Hopson doctrine

to this case despite there being no contractual agreement between MARTI and the United States
The Court of Appeals for the Third Clrcuit described the facts in Camey as follows:

Falnbilf, & communications lineman, was agsigned with his gang to work on a project at defendant's year [si¢] near Youngtown,
Ohip. Since he lived and had his headguarters In Pittsburgh, defendant had the option under its contract of transferring plainutf to
Youngstown and requiring him to pay his own expenses there or it coukt leave his headquarters in Pittsburgh and pay his expenses
at Youngstown. Defendant chose the latter course and arranged for plaintiff [*41] and his gang to stay at the ‘raiiroad 'Y" at
Campbell, Plaintiff lived there during the week, eating two meals a day at its restaurant and taking out a lunch supplied by the "y",
He went home to Pittsburgh on weekends. This routtne was follswed for several months prior to May 3, 1957, the date of the
accident.

Plainuff’s expenses al the ¥.M,C.A, were billed directly to defendant and patd on a monthly basks. There was conflicting testimony
as to whether plaintiff, in the period prior 1o his accident, was free to live in other accommodations having rates ssmilar to those of
the ¥’ and be relmbursed therefar by the railroad. Apparently at oral argument before the district court on its mation for judgment
n.a.v. defendant conceded that it would not have paid or relmbursed plaintfl far his llving expenses unless he stayed at the 'Y". In
any event, we have the essentlal cammon elements of Mastyn and Cassg In that defendant provided plalntiff with shelter and food,
which by custom and the economic reaiities of the situation he and his work group were encouraged to use, The case clearly
comes within the framework of Mostyn and Is in harmony with those decisions which have found related [*42] actlvities to be

e, ‘necessarly Incident’ to one's employment.
Q Carpey, 316 £.2d 3t 378. The court of appeals in Carnay noted that the employer ralload had "some measure of control” over the Y.M.C.A., but
based Its decislon “primarily upon the proposition that plalntiff's residence and lodging at the Y.M.C A, was part of the operational activities of
the rallroad.” [d,
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Plaintiff In his motian for leave to file a third amended complaint argues that there was no contract in Carney, yet the court of appeals applied
the expanded definition of agency in that case. The court of appeals in that case, however, noted that the employer-railroad and the Y .M. C A,
had an "amangement”™ pursuant to which the employer-raiiroad pald all the plaintiff's ¥,M.C.A, expanses, which were billed directly to the
employer-railroad and pald on 8 mornthly basis. The court of appeals also quoted the holding of Sinkler, which provides that “'when a raitroad
emplayee’s Injury Is caused In whole or in part by the fault of others performing, under contract, operational activities of his employer, such
others are ‘agents’ of the employer within the meaning of §.1 of FELA.** Carney, 316 F.2d pt 28¢ (quoting Sinkler, 356 U5, at 331-32
{emphasis added}). The court of appeals explalned that the present case [*43] was "nearty on all fours”® with Mostyn v, Delaware, 160 F.2d 15
{ad Clr. 1947}, In which the allegedty negligent third party was "under contract™ with the employer-railread to provide room and board (O the
employer-railroad's employees. Carney, 316 F.2d at 278. Based upan the foregoing, plaintif's argument that there was no contract in Carpey is
unavaiing.

As discussed above, plaintiff In tha first amended complaint did not set forth factual altegations sufficient ta plausibly show that MARTI and the
United States had a contractual refationship based upon an actual contract or MARTT being the third-party beneficiary of a contract giving rise to
the warranty of werkmaniike service. Plaintiff did not, therefore, satlsty one of the two mandatory elements of the Sinkler/Hopson two-part

test, .2, the existence of a contractual relationship. Based upon the factual atiegations In the first amended complaint, even under the
expanded definition of agency, the United States was not the agent of MARTI at the time plalntdf was injured, and, therefore, MARTI cannot be
held vicariously llable for the actions of the United States Under those circumstances, the court dig not commit a clear error of law that
warrants reconsideration when it dismissed from the first [*44] amended compiaint the vicarious negligence ¢laim asserted against MART]
Plaintiff"'s motian for recansideration wil! be denied.

6. Operational activities

Having determined that plaintif did not set forth factual aliegations to ptausibly shaw that MARTI and the United States had a contractual
refationship or an agency relationshig, it is not necessary far the court to analyze whether plaintiff set forth factual altegations sulficient to
plausitly show that the United States performed the operationat activities of MARTE when plaintitf was allegedly injured.

D. Conclusion

The court applied the correct law Lo the issues raised by the motion ta dismiss the first amended complaint and correctly analyzed the factual
altegations containgd tharein. Plaintiff did not provide a proper basls upoen which this court should reconsider Its decision dismissing plalntiff's
vicarigus nagligence clalm asserted against MARTI tased upon the alleged negligence of the United States. The mation for reconsideration (ECF
No. 36} will, thereflore, be denied.

IV. Motjon for Leave to Flle a Third Amended Complaint (ECF No, 45}

A. Standard of Raview

Eederal Ryl of Civit Procedyre 15{a)(2) provides that leave to amend a complaint should be “freety give[n]...when justice [*45] so requires.”
Eed, R, Civ, P, 15(2)(2) “Among the grounds that could justify a dental of leaave 10 amend are undue delay, bad faith, dilatory motive,
prejudice, and futility.” 1n re Bydingten Coat Factory Securitles Litin., 114 F.3d 1410, 1434 (30 Cir, 1997). An amendment Is futlie when It
would not cure the deficiency In the complaint, or, in pther words, when the complaint, as amended, would still fail to state a clalm upen which
reltef could be granted. Shane v, Fauver, 213 F.3d 113, 115 {3d Clr, 20001 {¢iting Lo re Burlicgton, 114 F,3d 2t 1434). "In assessing fuksity,”
the District Court applies the same standard of legal sufficiency as applles under Bule 12(b3(6).” Shata, 213 F.3d a1 116. In other words, " &
claim |5 wulnarable to gismissal under Byle 13(D}(E), but the plalntiff moves to amend, leave to amend generally must be granted unless the
amendment would not cure the deficiency.” |d, at 115.

A motion to dismiss fled pursuant w Federa) Pule of Civil Progedure 12(01(5} tests the tegal sulficlency of the complaint, Kost v, Xozakiewicz, 1
E.3d 126, 183 {3d Cir, 1993). In declding a motion to dismiss, the court s nat opining on whether the plaintilf will be likely to prevail on the
merits, rather, when considering & motion Lo dismiss, the court accepts as true all well-pled factual allegations in the complalnt and views them
In a light maost faverable to the plainuff, W5, Express Lines Ltd, v, Higolng, 281 F.2d 383, 388 (3q Cir, 20021 While a carnplaint doas not need
detalled factual allegations to survive a Rufe 12{b}{&) motian to dismiss, a complaint must provide more than labals [*46] and conclusions.
Bell Atlapge Corp. v, Twombly, 550 U,S, 544, 555, £37 S, Ct, 1955, 167 L, Ed. 2d 929 {2007). A "lormulaic recitation of the elements of a
cawse of acuon will not do.” Id, {citing Papasan v, Aflan, 478 U5, 265, 286, 106 S, Ct, 2932, 92 L, Ed, 2d 209 (1986}}. "Factual allegations

must be enough Lo ralse a right Lo reliel above the speculative level™ and "suificlent to state a claim for relief that Is plausible on its fage.” [d, "A
claim has faclat plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable inference that the defendank Is
liable for the misconduct alfeged.” Ashcroft v, Tobat, 556 U5, 662, 678, £29 5, Ct, 1937, 173 L, Ed. Jd 868 {2000) (ciung Iwombly, SS04.S, o
556)

The plausibility standard {5 nat akin to 3 “probability requirement,” but It asks for more than a sheer possibility that a defendant
has acted unlawlully.. . . Where a complaint pleads facts that are “merely conslstent with® a defendant’s liability, it *stops short of
the line between possibility and plausibliity of 'entitiement to reltef ™

{1d.) (quoting Twombly, 580 LS, at 55§) (internal citations omitted)

The Court of Appeals for the Third Circuit has instructed that "a court reviewing the sufficlency of a complaint must take three steps.” Copnely
y.Lane Constr, Corn, £09 £,2q 780, 786-87 (3¢ Cir, 2016). The court of appeals explalned:

Flrst, it must “tak[e] note of the elements [the] plalntiff must plead to state a clasm.” [gbal, 556 U.S, at 675. Second, It should
identify atlegations that, "because they are no more than [*47] conclusions, are not entltled to the assumption of truth "[d, at
679, See also Burieh v, Milberg Facters, [og,, 662 F.3d 212, 224 (3¢ Cir . 2011) ("Mere restatements of the alements of a clalm are
nat entitled to the assumptlion of truth."{citatlon and editorial marks omitted)}. Finally, *[w]hen there are wel-pleaded factual
allegations, {the] court should assume thelr veracity and then detenming whether they plausibly give rise to an entitlernent to

relief.” [qbal, 556 .S, 21§79
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ld, "Determining whether a complaint states a plausitle claim for rellef will . . . be a context-specific task that requires the reviewing court to

draw an Its judiclal experience and commen sensa.” [gbal, 556 1.5, at 679 (citing Jabat v, Hasty, 490 F.3d 143, 157-58 (20 Cir, 2D07))

B. The parties’ arguments

Plaintiff seeks leave o file a third amended cnmplaiﬂ containing factual atfegations about whether MART] controlled the operations of the
United States at the lack where he was allegedly Injured (ECF No. 46,) Plaintiff seeks to add the foliowng paragraph Lo the second amended
complaint:

S_ On or about Oclober 16, 2015, Planuff was proceeding through the Montgomery Lock & Dam on the Ohio River which was being
operated by ACE -employed by United States- who is vicaniously Habla for ACE’s negligence, as i Defencant MARTI because MART!
exercised operational control over whether [*48] or not ACE would pull a cut of barges out of the lock, Insofar as Defendant
MARTI, requested, arranged for, and gave autharization ta ACE to pull MARTI's cut of barges owt of ACE's lock as opposed to
HMARTI doing it itseil. The cut of barges were negligently pulled out of the lock by ACE'S lockman via a lock tractor at an excessive
rate of speed and when Plaintiff tried o bring the Cut (o a stop his arm was Injured because of sald excessive rate of speed
occasioned by ACE's lockman, aFf the while MARTI was directly/actively negligent insafar as (a) communtzation between the
deckhands - pilot house - lotkmaster was not adequately maintained throughout the entire locking process because of inadequate,
unseawarthy procedures and/or radios not working properly, thusly, the lockman could nat, or atherwise negitgently was not, told
by the captain to siow down, and (b) an unseaworthy failure Lo have proper line handling procedures in effect to prevent such
occurrences such as negligently, nat using a tite check line to stow down the cut before stopping, all of which constitutes
negligence, unseawarthiness and/or a fatlure to provide a sale place to work.

(ECF Np. 46 at 2-2.) Plaintiff also [*49] seeks to add a fpotnote In the third amended comglalnt that provides "MARTI paid ta the United

States a fuel tax for the United States providing the services of ACE.” ([d. at 2.) Plaintiff argues that the foregaoing allegations are sufficient 1o
piausibly show that the United States was the agent of MARTI, and, therefore, MARTL may be heid liable for ACE's allegediy negligent acts that
harmea plaintiff. {ECF No. 46 at 3-4.) PlainlilT argues for a “flexible” approach with respect to the contractual requirement of the Sinkler/Hopson
doctring and that the court focus on the controd MARTI had over the United States,

MARTT argues plaintlif's proposed amendment does not cantain factual aliegations sulficlent to ptausibly show that it exercised sufficient control
aver the Unlted States (o be held Liable for plaintiff's injuries. {(ECF No. S3 at 1.)

C. Analysis

The court—Lo determine whether fling the third amended complaint would te futle—must analyza the factuat attegations in the proposed third
amended complaint to determing whather they ara sufficient to plausibly shaw that the United States acted as MARTI'S agent.

As discussed above, agency can be shown in a case arising under the Jones Act [*50] if one party had the ability to contro! or exerclsed
sufficient tontro! over another party or the Sinkler/Hogson two-part test Is satisfled, Plaintf In this case confates these two methods of proving
agency. Plalntiff argues that—in light of the control MART] exercised over the United States—=the court should apply a flexibie appraach with
respect to the contractual requirement of the Sinkler/Hopson doctrlne (ECF Mo, 46 at 2-3 (citing Carpey v, Pittsburah and Lake Ere
Ralreao Co., 316 F2d 277, 279-80 (3d.Clr, 1963) ) If, however, MARTI exercised sulficient control over the United States such that the United
States was MARTI's agent, the contractual requirement of the Sinkler/Hogsoq doctrine would be moot. Whether—based upon the allegations In
the propesed third amended camplaint—MARTI had the ability (o cortrol or exercised actual controf aver the United States or the
Sinkler/Hopsen doctrine applies to this case will be addressed below,

1. Abillty to Control or Actual Control

Here, the only factual allegations In the proposed third amended complaint about control are: "MART] exercised ¢peration contro! ever whether
or not ACE would pull a cut of barges out of the lock, Insofar as Defendant MARTI, requested, arranged for, and gave authorization to ACE to
Pull MARTI's [*51] cul of barges out of ACE's lock as opposed to MARTI doing It itself.” (ECF No. 46 at 2.) Those allegations, however, are not
sufficient to plausibly show that MART] had the abillty controi or actually controlled the operations of the United States. The allegations are
conclusory. When the United States Is not an Indepencent contragtor of a shipowner, the court cannot conctude that is it plausible that the
shipowner had the authority Lo tell or coutd tell the United States how to operate the lock. As MART] points out, simply using the lock is not the
same as having control over ACE's operation of the lock. (ECF No. 53 at 5.) Phaintff set forth factual allegations to plausibly show that MART!
used the fock but net that it had the ability to or actually controlled the United States' eperation of It

There are no factual allegations to plausibly show that the United States was the agent of MART] or that MARTI could controf whether the
United States operated the lock or how the United States operated the lock. Plainiif in the propased third amended ¢complaint alleges:

The cut of barges were negligently pulled out of the lock by ACE's lockman yia a lock tractor at an excessive rate of speed [*52]
and when Plaintiff tried to bring the cut to a stop his arm was injured because of sald excessive rate of speed occasioned by ACE's
tockman.]

{ECF Np. 46 at 2-3.) Plainulf sets forth factual allegations with respect Lo MARTL's dire¢t Habitity for hi$ injuries, The proposed third amended
complalnt, however, does not set forth factual allegations sufficient Lo plausibly show that MART] had the abliity to control ¢r actual contrg: over
the United States, l.e., the United States was an agent of MART1 [B2]

() 2. Slokler/Monson Doctrine

Plaintiff does not propose to include additional factual altegations in the third amended complaint—which are not set forth in the first amended
comptaint—that plausibly show MARTI and the United States were contractually bound. The court's analysts with [*53] respect to plaintifl's
mation for reconsideration and the Sinkler/Hopson dectrine i, therefore, equally applicable ta the proposed third amended complaint. Far the
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reasons discussed above, the factual allegations In the proposed third amended comptaint are not sufficient to plausit'y show that MART] and
the United States had 2 contractual agreement or that MARTE was a third-pany beneficiary to any contract entered Into by the United States,
The Sinkigr/Hopson doctrine, therefore, does not apply to this case. Plaintiff's motion for leave to flle the propesed third amended complaing
will, therefore, be denied.[94)

V. Conciusion

The court did not commit a clear error of law when It granted MARTI'S motion 1o dismiss plaintiff's claim of negligence based upon the actions of
the United States, and plaintiff did not present any other basis upon which this court should reconsider that dectsion. The motien for
reconslderation {(ECF No. 36} will, therefore, be denied.

PlaintIff did not set forth factual allegations sufficient in the proposed third amended complaint to plausibly implicate the Sinkler/Hopson
doctrine or shaw that ACE was an agent of MARTI when ACE allegedly acted in a negligent marnner [*54] and infured plaintiff, Praintitt's
mation for leave to file a third amended complaint (ECF No. 45} will, therefare, be denied

An appropriate order will be entered.
BY THE COURT,

Dated: August 3, 2017

/s/ JOY FLOWERS CONTI

Joy Fiowers Contl

Chief Unlted States District Judge

Footnotes

Plaintiff in the first amended complalint alleges that ACE acted "an behalfl of the United States.” (ECF Na. 15 { 3.} The parlies at this
stage of the litigation go not dispute that at ak relevant times ACE acted as an agent of the Unlted States. The tourt tn this opinion wi
refer to the actions of ACE as the actions of the Unlted States for ease of reference.

The court's order granting MARTI's motion to dismiss with respect to the vicarlous liablity ¢lalm was not a fAinal order bacause It did
nat end the action as to any of the clalms or parties and the court did not otherwlse direct entry of final jJuggment, fEp, R, Qv, P, 54(b).
The court: (1) granted the motion to dismiss without prejudice with respect to the direct negligence claim asserted agalnst MARTI and
permitted plaintiff to amend the complaint with respect to that clalim; {2) granted the motlon to dismiss without prejudice with respect
to the vicaricus negligence clalm asserted agatnst MARTI and permitted plalstiff ta file a motion for reconsideration with respect to that
clalm.; and (3) denled the motion to dismiss with respect to the clalms for maintenance and cure, (H.T. 12/9/2016 (ECF No. 57).)

3

“An alleged clear error of fact, which meets the stringent requirements for recansideration of final arders...Jogically meets the lesser

threshold for reconsidaratian of Interlocutory orders.” Qazizadeh v, Pianacle Heafih Sys,. 214 F,Supp.3d 292, 298 (M D, Fa, 2016).

In Sinkler, an employee of the Missourl Pacific Raitroad Company (the “railroad™) was Injured by the negligence of a third party
hired by the railroad te perform “switching” for the rallroad. Tha rallroad ownred half the stock and designated one-half of the directers
for the third party. Stokter, 78 5, Ct, at 763, The Supreme Court held that the railroad could be held liable to Its employee for the
negligence of the third party and explained:

In the present case the respongent, rather than doing the necessary switching Inctdent to Its business In the Houston
Ferrninal area, arranged that tha Beit Railway should supply the crews and equipment to perfarm this operatton on its
behalf, But [*17] the evidence ciearly establishes that the respondent's trains, when under the control of the Beit
Raltway’s switching crews, were being handled to further the task of the respandent’s enterprise. While engaged in
Switching and bangling respondent’s cars and trains about the terminal area, the Belt Rallway employees on the Job were,
for purpeses of the FELA, as much a part of the respondent's total enterprise as was the petitioner while engaged in his
reqular work on the respondent's car.

It is manifest that the corporate autonomy of the Belt Radway, and Its freedom from detalled supervision of Its oparations
by respondent, are irrelevant Inasmuch as the switching crew of the Belt Railway Company at the momaent of the collislan
in the statlon was engaged In furthering the operational activities af respondent. We therefgre hold that when a rallroad
employee’s injury s caused in whole or In part by the fault of others perfarming, under contract, operational activities of
his employer, such others are 'agents’ of the employer within the meaning of 5.4 of FELA.

Sinkler, 78 5, CL a1 762.63.

The court in Ttm appeared to be analyzing whether the third party was the agent of the employer by analyzing whether the
employer had the ability to controf the emplgyer, 1t is a fundamental principle of harnbook agency law that an agency refationship
arises only where the principal has the right to control the conduct of the agent with respect to matters entrusted to him.'" [LL A8 v
Sheet Metyl Workers' Int'l Ass'n, Local Unien No. 19, 154 F.3d 137, 142-43 (3d Cir, 19983 {quoting [nl' Longshoremen's Ass'n, AFL-CIQ
wNLRB, S6F.3d 200 213, 312 0.5, App, 0.C. 247 (D.C, Cit, 1995). The Thirg Circuit Court of Appeals has expiained:

Agency law recognizes the principal’s abiity to control and monitor agent behaviar and generally makes the principal Bable
for those acts performed by Its agent In the scope of his employment. See Restatement (Second) pf Agengy §6 2, 25, 212
(1958}
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Menichini v, Grant, 995 F,2d 1224, 1233 (3d Cir, 1993) (emphasis added) (explaining "[f]or their part, principals can minimize agency
costs not only by measuring ar observing the bahaviar of the agent but also by controlling the agent's behavior through operating rules,
compensation nolicia budget restrictions and lhe llke }: Advest, Inc, v, Waagser, Clv, Actlon No, 03-1372, 2005 W.5, Dist, \EX1S
{finding an agency relationship batween twoe entities “founded on the
supervision and contrul that Advest exerts over "Nussbaum Partners™ and the manifestations of both parties to consent to that
supervisien and contrgl, as evidenced by the paying of compensation and benefits, supervislon of awvmes and accounts, and shared

letterhead, office space, and telephone kisting of 'Nussbaum Partners” wuh Advest™); M i [
4 o ( In the absence of such control, ! ﬂnu that
Defendants were not agents of [BM.")
The court In Japan Petrolewn Co, v, Ashtand O, Inc., 456 F.Supn, 831 (D, Del, 1978), explained;
Whether an agency relationship exists between a parent corporation and its subsidiary is normally a question of Tact. 17
Sge, Pacic Can Co., suora, 95 F.2d ag 46; Easterp |ndystries v, Tralflg Controls, 142 F.Supo, 381, 384 ({3 Del 1956). The
central factual issue [*21] Is control, [. a., whether the parent corporation dominates the activities of the subsidiary. See,
Pacific Can Cp., supra At 45-46. See also, Restatement (Second) of Agency § 1; Seavey, supra s 1 at 3-5

In order to determine whether ar not a sufficlent degree of control exists to establish an agenty relationship, the Court
must laok Lo 3 wide variety of factors, such as stock ownershlp, officers and directors, financing, responsibluty for day-to-
day operations, arrangements for payment of sataries and expenses, and origln of subsidlary's business and aisels. Sge,
€, 0,. The list of factors contained in Eish v, Fast, 114 F 2d 177, 191 {10th Cir, 1940).

Japan Petroleym, 456 F.Supp. at B40-4] (deciding the issue based upon “the general principles of corporate and agency law®)

4

At the hearing on December 9, 2017, the court instructed that plaintiff had until December 30, 2016, to Rie a second amended
complaint. Plaintiff filed a second amended complaint on that date, but did not insert additional allegations about MARTI controlling the
operations of ACE. Plalntiff in his brief In support of the motlen for leave to flie a third amended complaint (ECF No, 46) asserts that he
did not provide those addiuonal alegations in the second amended complaint because the deposition of the lockman that he believed
would provide that information did and could not take place until January 26, 2017

On Janwary 31, 2017, plaintiff filed a motion for leave Lo Me the third amended complaint. Palntiff did not Kile a copy of the praposed
third amended complaint; rather, he asserts In his briel in support of the motion for leave to file  proposed third amended complaint
that he seeks Lo add one paragraph to the second amended complaint. He provides the full text of that new paragraph In his brief in
suppart of the motion, {ECF No. 46 at 2-3.) The text of that paragraph is set forth in this opinlon.

3

Plalntiff also argues that the court should take into consideration that the United States may be able to defeat plaintiffs claims
based upon the negligence of the United States because of sovereign Immunity, The tourt declines to consider that argument because
the United States’ defenses are not properly befare the court 3t this stage of the Etigation

8%
@ - A decision from the Ninth Circuit Court of Appeals provides support for this position, In Tlm v, American President Lines, LTD,, 40%
E£.2d 389 {9th Cir, 1969,

[the ptaintiff] sustalned serlous personal Injuries while employed by American President Lines and acting In the course of
his employment as chief electrician aboard the 5.5, President Tyler, At the time of the accident cargo at the No. 4 hatch of
the ship was being worked by employees of Matson Terminals, Inc., a stevedore company employed by the United States
Government to handle the Govemment's cargo.

Tim, 409 F.2g at 386, The court of appeals in T]py held that the empioyer-defendant could not be held liable for the alteged negligence
of Matscn because the employer-defendant “did not select Matson ., to load or unlpad the carge.., had no oral ar writlen contract with
Matson...to do 50 and was not shown to have any ownership or other finangial interest in Mal.son Tim, 409 F,2d at 383

This case is similar to Tim because in both Instances, the United States—and not the employer-defendant—hired and selected the
allegedly negligent party. In Tim, the United States hired Matson Terminals, Inc. to wark the hatch of the employer-delendant's vessel.
In this case, the Uniled States, through its agent, ACE, hired “Mad Mike® to operate the lock at which plaintitf was allegedly Injured
Plalntiff alteges that MARTI could have pulled its cut of barges out of the lock and that it gave ACE permission to pull its cut of barges
out of the lock. Those allegatians are not sufficient to ptausitly show that ACE was the agent of MARTI.

EL)

MARTI quotes excerpts from the deposition of Jacob Chlappetta, a lockman, In its brief in opposition to plaintiff's motion for teave to
file & third amended complaint, (ECF No. 53 at 5-6.} The court did not give any consideration or weight to that materlal, which is
arguably extraneous to the pleadings.
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