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United Stales District Court for the Eastern District of Michigan, Southem Divislon
January 16, 2018, Decided, January 16, 2018, Filed

Case No. 15-13037
Reporter
2018 U.S. Dist. LEX1S 6473 *

SALEH AHMED, Plalntiff, v. PORT CITY MARINE SERVICES, INC., Defendant.

Core Terms

cargo, shoveling, spilfage, cement, vessel, sledgehammer, pound, injurles, malfuncticn, conveyor belt, summary judgment, ergonomically,
hazardous condition, unseaworthiness, deckhand, cramped, maritime, cable, steel, safe, right shoulder, material fact, sledge hammer, no
evidence, hydraulic, cervical, overload, genulne, argues, duties

Counsel: [*1] For saleh ahmed, Plaintiff: Dennls M. O'Bryan, LEAD ATTORNEY, 0'8ryan, Baun, Karamantan, Birmingham, MI; Gary W, Baun -
, O’Bryan, Baun, Birmingham, ML

For part city marine services inc., Defendant: Sandra M. Kelly, LEAD ATTORNEY, Ray, Roblpson, Carle & Davies P.L, wL., Cleveland, OH;
Christopher D, Kyebler ~, RAy, Robinson, OH.

VCNA Prairte, Inc , Defendant, Pro se.
Judges: HON. Denise Page Hood w, Chilef United States District Judge
Opinlon by: Dense Page Hood =

Opinion

URDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT [#29]

L. INTRODUCTION

On June 21, 2017, Defendant filed a Mation for Summary Judgment. [Dkt. No. 29] The Mation has been fully briefed, The Count, having
concluded that the declsion process woutd not be significantiy aided by oral argument, previously ordered that the motion be resolved on the
mation and briels submitted by the pariles. E.D. Mich, LR, 7.1{1) ). {Dkt. No. 38] For the reasons that follow, the Court grants Defendant's
Mation for Summary Judgment.

11, BACKGROUND

Plaintiff was hired by Defendant on or about June 14, 2014, He was certified as fit for duty though September 24, 2015, as evidenced by a
"Seafarers Health & Benefits Plan Fitness for Duty Certification. Dkt No. 33, Ex. 3. On March 30, 2015, Plalnuff [*2] signed aboard the 1TB
Bradshaw/St. Mary’s Conquest as a deckhand and supptied a "Crewmember Declaration™ attesting to his fit for duty status. Okt, No. 33, Ex. 5.

In early April 2015, the hydrautic arms that activated gate numbers 11 and 12 in hold 6 experienced breakdowns, and they were not warking
on April 11, 2015. Bkt. No. 33, Ex. 6 & 7. As a result of those breakdowns, there was cargo overioad on the conveyor belt and massive spillage
of cement onto the tunnel deck of the St. Mary's Conquest on April 11, 2015. On that day, Plaintif was responsible for shoveling cement off of
and then back onto the conveyor belt for over & hours straight. PlaIntiff states that he was forced to shovel in cramped and ergonomically
hazardous conditlons, which caused pain in his back and fatigue. Plainlf represents that the shoveling he had (o do as a result of the cargo
overlpad and splliage was not part of his normal job duties but the resuit of a breakdown and maifunction of the vessel's cargo gates. Aler
shovellng the cement carga for 6 hours, Plalntiff had to pound the vesse’s cargo holds with a 10 pound sledgehammer, all the while bent aver
due to the cramped and ergonomically hazardous conditions. [*3]
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Plaintif states that his duties on April 11, 2015 caused him to sustaln injuries to his right shoulder, neck, and back, which he reparted to his
Immediate supervisor {Courtney King) and the on watch mate (Talaat Abdelimaguid). In his "Persanal Injury Report To Be Completed By Injured
Employes,” he Indicated that he injured his right shoulder and back *when use the blg hammer to get the rest of the cement af carge number 6
and number 3 cargo more than 4 times per side " Dkt. No. 33, Ex, 13. AccordIng to several witnesses, "bealing” the carga holds with a
sledgehammer to knack cargo loose was not standard procedure, though using one to pound ar tap the cargo hold was not unusual. See, &.g.,
Dkt. MNo. 33, Ex. 1 aL S0 {"It's more of a tapping for an indicating [sic] that would be the first thing. The pounding to knock cargo loose, it's not
standard (o beat on it, It's bang on It and see If you can get it Lo move. It's not beating on it to make it move that way.”). Plaintili and his fellow
deckhand testified that the pounding had to be in a bent-cver, cramped position and that It could hurt a lot. Dkt. No. 33, Ex. 10 at 16.

Plaintift signed off the vessel on Apri 20, 2015, and he has not [*4] returned Lo empioyment with Defendant or undertaken any other gainful
employment since sulfering the Injuries aboard the 5t. Mary's Congquest tn April 2015 In May 2015, Plaintiff was diagnosed with rotator cuff
tencinopathy with assoctated posterior superlor glenoid labral tear In his right shoutder, as well as cervica!l and Jumbar pain with radiculopathy
In his neck and back, In October 2015, Plaintdf had an Invasive operative procedure, Including extensive debridement of the shoulder, complete
synovectomy, AC jolnt re-section, acromiatptasty, arthroscopic rotator cuff repair, and SLAP repair, On Aprl 20, 2016, Plaintiff underwent an
Invastve surgical procedure on his cervical spine that invalved anterior cervical decomgpression infuton, C4-C6, and anterlor cervical
instrumentation, C4-C6 using Medtronic Zevo anterior cervical plate.

I11. APPLICABLE LAWS & ANALYSIS

A, Standard of Review

Bule 56(a} of the Rules of Civll Procedures provides that the court "shall grant summary judgment If the mavant shows that there Is no genulne
gdisputa as to any materia! fact and the movant |5 entitled to judgment a5 a matter of taw." Feg, R, Civ, P, 56(3]. The presence of factual
disputes will preclude granting of summary Judgment [*5] only if the disputes are genuine and concern material facts, Angersen v, Liberty
Lobby, Inc, 477 U5, 242 248 106 S, Ct 2505, 91 4, Ed. 2d 200 {1986). A dispule abaut a tmaterial fact IS “genulne” only If “the evidence |5
such that a reasonable jury could return a verdict for the nonmoving party.” Id. Although the Court must view the motton In light maost
favorable to the nenmaeving party, where "the moving party has carrled Its burden under RBule S6{c), its opponent must de more than simply
show that there is metaphysical doubt as to tha matertal facts,” Matsushita Electric [ndustrial Co, v. Jenth Radio Corp, 475 U5, 574, 586, 106
£.CL 1348, BO L, Ed, 24 538 (19086); Celotex Corp. v, Catrett, 477 UG, 317, 323-74, 106 S, Ct, 2048, 91 L €d, 20 265 (1986), Summary
judgment must be entered against a party who fails to make a showling sufficlent to establish the existence of an element essentia! to that
party's case, and on which thak party witl bear the burden of procf at trial. In such & situatlon, there can be “no genulne issue as to any
material face,” since a complete fallure of proof concerning an essentlal element of the nonmoving party’s case necessarily renders all other

facts immatertal. Cplotex Corp,, 477 1.5, at 322-23. A court must look at the substantive law to identity which facts are matenial, Angersen,
477 U5, Ot 248,
B. Analysis

PlAINUICS clalms are Brought under the Janes Act and general mariime law based on a direct physical injury he contends was caused by the
negligence of Defendant and the unseawarthiness of the ITB [*6] Bradshaw McKee/St. Mary's Conquest. The Sixth Circuit has stated:

Our application of the Janes Act must folfow the judicially developed doctrine of llabllity granted to railroad workers by the Federal
Employers' Liability Act {("FELA™}, 45 W.5.C, 6 5] et seg, The Jones Act is modeled after, and specifically incarparates, FELA,
which provides for lability when an Injury results “In whole or in part” from the negligence of the employer. Ses 45 1S C & 51.
See 2iso Q'Donne, 318 U.S. a1 36, 63 5.Ct, af 489. In Rogars v, Missouri Pacific Rallrpad Co., 352 WS, 500, 77 S.C1. 443, |
h.Ed.2d 493 {1957}, the Supreme Court held under FELA, and by reference the Jones Act, that "the test of a jury case Is simply
whether the prools fustify with reasan the conclusion that employer negligence played any part, even the siightest, In producing
the infury or death for which damages are sought.” [, at 506, 77 5.Ct, at 448,

OQur interpretation of the Jones Act relies substantially upon the general principles of maritime |aw “unknown to the common law.
These principtes Include( ] a special selicitude for the welfare of those men who ... venture upon hazardous and unpredictable sea
voyages.” Mpragne v, States Marine {ines, 398 1,5, 375, 387, 90 5.Ct, 1772, 1780, 26 L.Ed.2d 339 {1970). See also G. Gilmore &
C. Black, suprs, at 1-11, 253, Moreover, "It is a settfed canon of maritime jurisprudence that '"it better becomes the humane and
liberal character of proceedings in admiratty te give than to withhold the remedy, when not [®7] reguired to withhald it by
established and Infiexible rules.”” American Fxporf Lines, e, v, Alvezr, 446 U5, 274, 281-82 1008 Ct, 1673, 1677, €4 LEd.2d
284 (1900} {quoting Morgane v, Stares Marine Lines, 398 1.5, 375, 387, 90 5.Ct, 1772, 1780, 26 L.Ed,2d 330 (1970} (quating
Ihe Sea Guit, 21 F.Cas, 909, 910, F, Cas, Ng. 13578, 16 Pitts, Leg, ). 1194 (No, 12,578 (CC Md. 1865)))

In Socony-Vacuwm Co. v, Sith, 30SUS, 424, 59 S 0t 62, 831.Ed, 265 {1939), the Supreme Court explained that Congress
intended the Jones Act to expand, nat limit, agmiralty's praotectlon of its wards:

The seaman, while on his vessel, Is subject to the rigorous discipline of the sea and has little oppertunity to appeal to
the pratection fram abuse of power which the law makes readily avallable to the landsman.... He cannct leave the
vessel while at sea. Abandanment of [the vessel] in port before his discharge ... exposes him 1o the risk of loss of pay
and to the penaitles for desertion.... Withal, seamen are the wards of admiralty, whose traditional policy It has been
to avoid, within reasonable limits, the application of rules of the common law which would affect them harshly
because of the special circumstances attending their calling.

Id,.a1431, 89 S.CL at 266, Thus, for these reasons, the Jones Act justifiably affords the seaman a right Lo recover damages
arlsing from maritime torts. See /d. As remedial legistation enacted for the protection and benefit of the seaman, the Jones Act "is
entitied 1o & liberal construction to accornplish its beneficent purposes.” Cosmopolitan Skipaing Cp, v, McANistar, 337 LS, 783,

790, 695.Ct 12317 1324, 93 L Fd, 1692 {1949}, Ses aiso Garrett, 317 U.S, 239, 248, 63 §.Ct, 246, 252 &7 | Ed. 239 (1942);
. 4 266,

Davghenbaual v, Bethiehem Steel Corp,. Great lakes 8.5, Djv., 89 F,2d 1199 _]204 (61 Cir, 1989)
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A [*8] Jones Act "plaintiff asserting a cause of negligence against [his] employer must prove the traditional commen law elements of

negligence: duty, breach, foreseeability, and causation.” Hardyman v, Norfork 8 Western Rallway Co,, 243 F,3d 255, 258 (610 Clr, 2001}

{quctations and citations omitted).

Under the Jones Act, a seaman may recover damages for personal Infury caused by a shipowner's negligence. 46 spp, U.S.C. §
G88. See Perkins v, Am, Elec, Power Fuel Syoply, Inc., 246 F.3d 593, 599 (6th Cjr, 2001), cert. denjed, 534 L.,5,.994, 1225, Ct,
462, 151 L, Ed, 20 379 (2001} {No. 01-325). Negligence is determined under the normal ordinary prudence standard, The
defendant must breach a duty 1o protect agalinst foreseeable risks of harm. [d, gt 599. After negligence is proven, the plalntitf
need only show that the shipowner's negligence is the cause in whole of In part of his Infuries. In essence, there Is a reduced
standard of causation between the shipowner's negtigence and the seaman’s injury. [, 3L S98

1) ¥ Ir

In Szymanski v, Coiumiua Transo, Co,..a Div..af OQithay-Norten Co.. 154 F.3d SO1, 595 (6th Clr, 1998) (en banc) (emphasis in oniginal), the

Siuth Clrcuit held that:

[C)laims brought under the Jones Act and cialms of unseaworthiness brought under generat mantme faw are distinct causes of
action, the etements of which differ somewhat, The panel also comectly identified the satient differences: the applicable standard
of labliity, and the applicable standard of causation.

However, it Is also necessary to consider the nature of [*9] the Jajurdes for which a plaintitf may seek a remedy under the two
causes of action. We conciude that, despite their other differences, the two cause of action are uniform In the Injuries they reach,
Whare an injury is not remediable under the Jones Act, as we hold is rue here, neither can the doctring of unseaworthiness offer
redress,

Plalnuff contends that Defendant, as empioyer, had certain duties under the Jones Act, including the duty to: (1) provide a reasanably safe
place to work {clting Baifey v, Centra) Raifway, 310 U.S, 350, 362-53 63 S, Ct, 1062, §7 |, Ed, 1444 {1943}); {2) provide reasonably safe tools
and equipment {citing Saftimore & Q. 5. A, Co. v, Carroll, 280 U.S, 491, 496 50 %, Ct, 182, 74 L, Ed, S66 (1930}), and (3) wam employees of
unsafe warking conditions {citing Terrminal 8,8, Ass'n, v, Howsfl, 165 F.2d 135, 139 (B4 Clr, 1948}). Plaintltf asserts that & vessel owner's duty
to pravide 3 seaman with a safe place (o work Is an absolute duty, Relying on [nterpcean 5.5, Cp. v, Topolofsky, 165 F,2d 783, 784 (Eh Cir,
1948); Rapnais v, Dizmond 20, 265 F.3d 442 (6th Cir, 2001}, Plaintiff argues that he sulfered a direck physical injury ta his right shoulder, neck,

and back because Defendant falled to provide: {a) a safe place to work and sulficient, adequate tools and equipment; and (b) competent
supervision and manpdwer (O carry cut the unlcading procedures safely.

Defendant asserts that there Is no gvidence that Plalntiif was Injured by any equipment malfunction, broken equipment, or other Impact.
Defendant relies, in [*10] part, on Gottshalt v. Consoligated Ran Corp., 512 U.S, 322 (1994 and 56 F 3¢ 530 (3rd Cir, 1995) {on remand),
Szymanksi suptd (holding that a seaman’s clalm of physical injury (a heart attack) allegedly arising from job-related stress is not actionable
under elther the Jones Act or the doctrine of "unseaworthiness”), and their progeny. Defendant argues that those cases stand for the
proposition that, absent any physical impact, an injury is not compensable when an emptoyee Is engaged In the ordinary course of employment.
Defendant contends that Plaintiff's injuries stemmed from hard work — but not dangergus wark — performed by Plaintiff. Defendant states that
the shaveling by Plaintiff and Plaintiff's use of a 10 pound sledgehammer were narmal companents of his job.

The Court concludes that Defendant Is entitled to summary judgment, even though Defendant’s rellance on Gotschall and Syzmanski s
isplaced Getschall d "claims essentialty based on Infliction of emotional distress,” S2ymanskl, 154 F 3d st 594 (ching Getshail, 512
.S, at 555:56), and there Is no suggestion of the infliction of emotional distress in this case. In Syzmanski, the plaintilf suffered a heart attack

weeks after leaving a job he contended Involved Stress that caused his heart attack, That court declined to extend the rule that recovery is
permissible [*11] for "injuries caused by physical stress™ 1o injuries “taused by non-physical stress,” particularly as the plaintlif was engaged
in the ordinary course of employment. Szymanskd, 154 F.3d at 595

The Court asswmes, as It must when considering Defendant's Motian, that: {a} the hydrauic arms on the cargo gates malfunctioned, which
together with the matfunctioning conveyor belt, caused cargo overioad an the conveyor belt and massive splifage of cement onto the tunnel
deck of the St. Mary's Conquest on or about Aprll 10, 2015; (b} Plaintiff sutfered Injuries to his right shoutder, neck, and back; (¢} his injurles
resulted from shoveling cement and use of the siedgehammer; and (d} the area in which he had Lo perform the shaveling and use the
sledgehammer was cramped @

Plainutl argues that he woutd not have had to shovel and pound with the sledgehammer but for the breakdowns of the hydraullc rams that
resulted tn the ¢argo gverload on the conveyor belk and massive spilfage of cement onte the tunnel deck of the St. Mary's Conguest on April 11,
2015 Paintiff states that the amount of cement spilage was abnormal and that he had to “shovel the very heavy cement off of and then back
onto the conveyor bait under extremely [*12] cramped and ergonomicaiy hazardous conditions over periods extending more than 6 hours at
a time.” Paintilf also contends that the 10 pound stedgehammer weighed more than the normal siedgehammer used by deckhands.

Plalntlf"s amument that big injuries are attributable to inadequate or malfunciloning equipment, specifically the ¢argo gales and conveyor belt
and skirts, and incempetent conveyorman Is misplaced. As Plaintiff’s argument in his brief and his testimony demonstrate, he was Injured when
he used a shovel to Ift the cement spillage and the 10 pound sledge hammer to pound the cargo hold. Even though the spitage resulted from
the matfunctioning hydrautic rams and other equipment, and even if the spiFage was abnormally large, those factors did not cause Plainuirs
physlcal Injury.

The equipment malfunctions and incompetence of the conveyarman caused the spilitage of cement onto the tunnef deck of the St. Mary's
Conquest on April 11, 2015, These were simply factors that caused the massive cargo spifage. Neither the spilage nor the malfunctioning
equipment caused any direct harm Lo Plainul {such as by Plaintilf being struck by the equipment or the spillage). Only after Plaintilf [*13}
undertock to shovel the spillage and use the stedgehammer was he injured, Stated another way, if Plaintiff had not used the shavel or the
sledgehammer, the defective equ pment and incompetent conveyor would not have caused Plaintiff to suffer any \njury.@

The Court notes the many parallels between the instant case and Rutherford. The Rutherford plaintiff suffered a back injury when he passed a
steal cable from a tugbeat to anather deckhand on a barge. The steel cable was much heavier than a synthetic cable that was also used on the
vessel, The court rejected the plaintiff's argument that the risk of back injury was loreseeable because others had complained of sore backs.
The court found that complaints of other workers that they suffered sore backs from handling the steel cable did not lead to the reasonable
conclusion that the defendant vessel owner knew or should have known that back Injury could result from one deckhand lifting 4 stee! cabia

https://advance.lexis.com/document?crid=4a5873cd-3711-4e09-9ba0-2e58¢577a207&pdd...

Page 3 of 5

1/17/2018



. Ahmed v. Port City Marine Servs., 2018 U.S. Dist. LEXIS 6473 Page 4 of 5

The Rutherford court noted that there was ng evidence that the plaintiff or any crewman kad brought the issue of sore backs to the vessel
awner's attention, stating that "[i]t is a fundamenta! principle that, under the Jones Act, an employer must [*14] have notice and the
opporunity to correct an unsale condition before lability will attach.” Butherforg, 28 F App'x at 397 (quoting Parking, 246 F, 3d at S99}
Likewise, Plaintiff has not produced any evidence that Defendant had reason o foresee that Plaintiff was at risk of suffering the injury he cid
while performing tasks that Plaintiff and ethers had performed routinely without Incident. There I no evidence that Plaintiff or any other
employee had made Defendant aware of any injuries suffered performing such tasks — or that such tasks were dangerous.

The evidence shows that Plaintilt was performing ordinary tasks of a deckhand on the St. Mary's Conquest — shoveling cement and using a
sledgehammer. That is comparable to the Rutherforg plaintiit, who "hurt his back while performing a task that was routinely and frequently
performed by deckhands without injury® futherforgd, 28 F App'x at 398. The actlons required of Plaintiff while he was on the St. Mary's
Conquest and In which he was engaged when he was injured — shoveling cement spillage and using a sledgehammer — were standard tasks of
hard work Plaintiff had to perform as part of his job, As PlaintiT states in his brief:

Unfortunately, multiple pieces of the unioading machinery reguiary falled or malfunctioned [*15]. as a result of tnadeguate and
Incar desigh, maintenance, and operation. Upon deposition, each and every officer and agent of [Defendant], and officer
and crewmember of the ITB Bradshaw McKes/St. Mary's Conquest, admitted under oath that a combination of error on behall of
the conveyorman; malfunction of the cargo gates; and a womn, stretched out, and weak conveyor belt and skirts would regulary

¢t gverlgad on the conveyo

Consequently, [Plaintiff] wouid then have (o shovel the very heavy cement off of and then back ento the conveyor belt under
extremely cramped and ergonomically hazardous conditions over periods extending more than 6 hours at a time. Theraafter, as a
result of the maifuncticn of the vessel's alr slide system, which could not accomplish the function for which fit] was Intended,
[Plaintiff} was required to wield a 10 pound sledge hammer over extended periods of time, while bent over, In cramped and
emganomically hazardous spaces o pound the surfaces of the vessel's cargo hold and break the cement cargo loose, so it woauld
ftow through the cargo gages and onto [*16] the carga belt,

Dkt. No. 33, PgID 249 (emphasis added). See afso Dk, No. 33, Ex. 10 at 13-14 (Depasition of Abdo Atasaad, a deckhand who was working with
Plaintitf an Aprit 11, 2015) ("Because there's spiflage all the time. Al the boat. There's splifage from everywhers, A lot,"; "Because [ use the
sledge hammer aif the time,"; *...we a/ the time shoveling...”). Flaintifl's argument and Mr, Alasaad's Lestimony reveal that the equipment
malfunction and resuiting spillage — and Plaintdls shoveling and pounding due Lo such splllage — o¢curred regularly. For that reason, the Court
finds that the shoveling of cement spiltage and use of a sledge hammer by Plalnuff on April 11, 2015 constituted dutles he perfarmed In the
ordinary course of his employment,

As o unseawerthiness, Plalntiff argues that the duties he was required to perform during the Ivading and untgading of the vessel ware without
adequate, safe, and sufficlent equipment and supervision, such that the ship was unseaworthy. Citing Waldmn v, Moore-McConpack Lines, Jac..
4, 726, 87 4 T Qxlev v, Cirv of New York, 923 F.2d 22, 24 {2d Cif, 1991}, Plaintilf argues that it

“is well-settied iaw that even a temparary or unforeseeable failure of a piece of vessel equipment under proper and expected use is sufficient to
establish unseaworthiness.” [*17] Citing Perkins, 245 F.3d at 603.

The Rutherford court stated that the plaintiff was not entitied to reliel because there was “no evidence [expert or otherwise] that the steel cable

@ was defectlve or that the manner in which It was being handled was unsale." ig, at 400. As noted above, the defective equipment assoclated
with the hydraulic arms and conveyor beit were not the tools or equipment relevant to Plaintiff's injuries — the shovel and sledgehammer were,
Plainuff has nat offered any evidence that the shovel or sledge hammmer he used were defective in any way or that the manner in which he had
to use them was unsalfe, The Court notes that there |s no evidence that Plalntiff: (8) was required to [Ift & certain weight on his shovel at any
one time = he controlled haw much cement he lifted in one scoop; or (b} had to use a 10 pound sledgehammer (rather than a lighter one).
And, though Plaintilf and his co-workers testified that the areas in which he was working were extremely cramped, Plaintifl has fased to produce
any expert evidence that any of the spaces where he was working constituted *ergonomically hazardous conditions.”

The Court finds that there Is no genuine dispute of matenial fact to support Plamntiff's claims [*18) purusant to Jones Act or general maritiene
law for unseaworthiness. Defendant's Motion for Summary Judgment is granted,

I¥ . CONCLUSION

Far the reasans stated above, IT IS ORDERED that Defendant’s Motlon for Summary Judgmenk [ #29] Is GRANTED, Judgment shall be
entered accordngly.

IT 1S ORDERED.

s/ Qanlse Page Hood v

Depise Page Hood -

Chigl Judge, United States District Court

Dated: January 16, 2018

Footnotes

IE The Court does not assume, and neither it nor 3 Jury could find, that Plaintilf had to perform tn ergonemically hazardous conditions
because no scientific {expeart) evidence regarding ergonomically hazardous condltions has been proffered. The only suggestion of
ergonpmically hazardous conditions s the argument using that term in Plaintifi's respense briaf,

v

U @ in his response brief, Plaintlif Seems Lo argue that there was a cumulative effect of werking "under conditions likely to bring about .
.. harmful consequences * Dkt, No. 33, PgID 261, Plaintiff's pteadings do not allege any ¢laim based upon cumulative wark tonditions,
and the Court dedlines to address this argument,
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