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United States District Court for Lha Eastern District of Michigan, Southern Divislon
August 13, 2018, Decided, August 13, 2018, Filed

CASE ND. 15-12437
Reporter
2018 V.5, Dist. LEX]S 136076 *
SALEH AHMED, Praintidf, v. PORT CITY MARINE SERVICES, INC., Defendant.

Core Terms

reconsideration motion, summary judgment, seaworthiness, conditions, palpable, reasons, reasonably foresesabie, grant a motlon,
reconsideration, unseaworthy, concludes, Injuries, shoveled, parties, denles, Issues, misled, clean, fails

Counsel: [*1] For saleh ahmed, Plaintiff: Dennis M. O'Bryan, LEAD ATTORNEY, O'Bryan, Baun, Karamanlan, Blrmingham, ME; Gary W, Baun -
, O'Bryan, Baun, Birmingham, MI[.

For port city marine services inc., Defendant: Sandra M, Kelly, LEAD ATTORNEY, Ray, Rotinson, Carle & Davies 2.1, »L., Clevaland, OH,
Lhristopher D, Kuebler », RAy, Robinson, OH

VCNA Prairig, Inc., Defendant, Pro se
Judges: HON. Danise Page Hood +, Chiel United States District, Judge
Opinlon by: Denise Page Heod w»

Opinion

L. INTRODUCTION

On January 21, 2017, Plaintiff filed a Motion to Recanslder the Court's order granting summary judgment for the Defendant. [Dkt. No. 47)
Defendant filed a response to Plaintiff's motion, and Plainti flled a Motlon to Strike Defendant's respense on the grounds that the Lol Rule
L1 does not permit a response or hearing for a motian Lo reconsider "unless the Court orders otherwise.” (Dkt. Mo, 49]. Having reviewed
the Motion to Reconsider, the Court concludes that it would have requested a brief from Defendant If Defendant had net submitted one
Accordingty, Plaintiffs Motlon to Strike is denfed. For the following reasons, the Court denles Plaintif’s Motion [*2] to Reconsider.

IL. APPLICABLE LAWS & ANALYSIS

A. Standard of Review

Under Local Rule 7. L(h), a party may file a motion for reconsideration within fourteen days of a judgment or order belng entered, E.D. Mich

LR Z1NMIY The court "will not grant motions for rehearing or reconsideration that meraty present the same issues ruled upon by the Court,

either expressly or by reasonable implication,” €. D. Mich. LR, Z.1(h}{3). See afso Smith v. Mount Pleasant Pub, Schs,, 298 F, Supp. 2d £36,
- £37 (.0, Mich, 2003} (citing Saufr Ste. Made Tribe of Chippewa Indians v, fngler, 146 F,3d 367, 374) (6th Cir 19981) ("a motlon for

( i reconsideration is not properly used as a vehicle to re-hash old arguments or Lo advance positions that could have been argued earlier but wera
not.”}. The Court may grant a motion to reconsider only if the movant shows that both the court and the parties were misled by a "palpable

defect” and that correcting the defect would change the disposition of the case. E.D. Mich, LR, 7, i{h)(3}; see grown v, Walgreens Incoms
P i -CV- 1444 i Sl wh, M 4
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B. Analysis

Piainuff's mation is timely, as It was filed one day after this Court granted Defendant's Mation for Summary Judgment. The Court denies
Piaintiff's Motian 1o Reconsider because It presents issues already ruled upon by the Court. Specificatty, Plaintif's motion presents the same
Jones Act and Seaworthiness clalms ruled upon by this Court but offers gifferent case law, Each "new case” Plaintiif [*3] cites was declded
vears prior to the filling of his response to Defendant's Mation for Summary Judgement and should have been raised at that time. For this
reasan, PanIrs Motion for Reconsideration is Improper,

PlainUIT also falls to show a *palpable defect” by which the parties and the Courl were misled. Plaintif ciaims that Richards v, Consolidated Rail
Corp. Is controlling with respect to his Jones Act claim, such that the Court should have foung PlaintiTs infuries were "within the risk" of
having defective shipping equipment, 330 F.39 428, 437 (6th Cir, 20031, The Court Is not persuaded, The ¢lalms in Richards were based on a
violatlon of the Federal Safely Applances ACY, pursuant to which a ptaintlf only needs to prove: (1) a victation of the statute; and {2) that the
Injury was somehow related to the defective equipment, fg, at 432,

PtainUif's case is based on violations of the Jones Act and Eadera! Emptovers' Liat|l[ty Act, which require "reasonable foreseeabllity of harm® as

an “essential Ingredient” of the clawm. CSX Transp,, fpc, v, MoBrige, 564 WS, 685, 703, 131 S, Ct, 2630, 180 L Ed. 2d 637 (2011); pigsburgh
5.5 Co v, Palo, 64 F,20 198, 201 (E1h Cir, 1933). The record suggests that Defendant had not received complalnts or Injury reports related to

shoveling and sledgehammering on the St. Mary's Conquest, on which employees frequently shoveled concrete, [*4] without incident. The
Caurt conttnues to conclyde that PraINHT's injury was not reasonably foreseeable, and the Court finds that Its dismissal of the Jones Act ctaim
was proper.

Plaintif falls to show a "paipable defect” in the Court’s reasaning regarding his seaworthiness claim. PIanGf relles on Yehia v, Rouge Steel
Corp,, 898 F.2d 1178 (fh Cir, 1990}, to suggest that injurles occurring white cleaning up unseaworthy conditions are cognlzable. The slip-and-
falt Injury In Yehia occurred as a direct result of the olly and greasy Roor conditions the plaintiff was not instructed to clean. Ig at 1182, The
reasoning of Yehla is not appticable to this case, where Plaintiff has failed to provide evidence suggesting a direct relationshlp between his injury
and alleged unseaworthy conditions. Paintiff fais to challenge the absence of evidence suggesting that the defective loading arm or defective
tools were the proximate cause of his injury. See Dit. Na. 45, PglD 395, For these reasons, the Court toncludes that Its dismissal of Plainuil's
seaworthiness clalm was proper.

I, CONCLUSION

For the reasons set forth above, IT IS HEREBY ORDERED that Plaintiff's Mation to Reconsider [#47] Is DENIED.
It is further ordered that Plaintiil's Motion to Strike [#49) [*5] is DENIED.

IT 1S ORDERED.

/s/ Denise Page Hood ~

Renise Page Hood ~

Chiel Judge, United States District Court

Dated: August 13, 2018
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